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LEASEBACK AGREEMENT 


THIS LEASEBACL AGREEMENT, dated as of November 1, 2023 (the “Leaseback Agreement”), is by and between the ORANGE COUNTY INDUSTRIAL DEVELOPMENT AGENCY, a public benefit corporation existing under the laws of the State of New York, with offices at the Orange County Business Accelerator, 4 Crotty Lane, Suite 100, New Windsor, New York 12553 (the “Agency”), and OC HOSPITALITY, LLC a New York limited liability company having its office at 343 Greeves Road, New Hampton, New York 10958 (the “Company”).
W I T N E S S E T H :
WHEREAS, the Agency is authorized and empowered by Title I of Article 18-A of the General Municipal Law of the State of New York (the "State"), as amended, together with Chapter 390 of the Laws of 1972 of the State of New York, as amended from time to time (collectively, the “Act”), to promote, develop, encourage and assist in the acquiring, constructing, reconstructing, improving, maintaining, equipping and furnishing of industrial, manufacturing, warehousing, commercial, research and recreation facilities, including industrial pollution control facilities, railroad facilities and certain horse racing facilities, for the purpose of promoting, attracting, encouraging and developing recreation and economically sound commerce and industry to advance the job opportunities, health, general prosperity and economic welfare of the people of the State, to improve their recreation opportunities, prosperity and standard of living, and to prevent unemployment and economic deterioration; and
WHEREAS, to accomplish its stated purposes, the Agency is authorized and empowered under the Act, among other things, to: (i) make contracts and leases, and to execute such documents as necessary or convenient, with a public or private person, firm, partnership, or corporation; (ii) to acquire, construct, reconstruct, lease, improve, maintain, equip or furnish one or more projects (as defined in the Act); and (iii) to sell, lease and otherwise dispose of any such property; and 
WHEREAS, the Agency, by resolution adopted on August 16, 2023, agreed, at the request of the Company to undertake a project (the “Project”) consisting of: (A)(i) the acquisition of a leasehold interest in approximately 4.6 acres of vacant land located at 21 Med Parc Road, Wallkill, New York (Tax Map No. 78-1-98.41) in Orange County (the "County") (the “Land”) (ii) the construction of a four (4) story, 58,000 square foot, approximately 101 room hotel with a pool and related amenities as well as landscaping and associated surface parking lot (collectively, the “Facility”); (iii) the acquisition and installation in and on the Facility of furniture, fixtures and equipment (the “Equipment” and together with the Land and the Facility, the “Project Facility”); (B) the granting of certain financial assistance in the form of exemptions from State and local sales and use tax and mortgage recording tax (the “Financial Assistance”); (C) the appointment of the Company or its designee as an agent of the Agency in connection with the acquisition, construction, equipping and completion of the Project Facility; and (D) the acquisition of an interest in the Land and Facility by the Agency pursuant to a lease agreement and the acquisition of an interest in the Equipment pursuant to a bill of sale from the Company to the Agency; and the sublease of the Project Facility back to the Company pursuant to a leaseback agreement; and 
WHEREAS, the Agency proposes to assist the Company’s acquisition, construction and equipping of the Project Facility and grant the Financial Assistance to the Project by, among other things: (1) appointing the Company and/or its designee as its agent with respect to undertaking and completing the Project Facility; (2)  accepting a leasehold interest in the Land and the Facility from the Company pursuant to a Lease Agreement and acquiring an interest in the Equipment pursuant to a bill of sale from the Company; and (2) subleasing the Project Facility to the Company pursuant to this Leaseback Agreement; and
WHEREAS, the Company is the current owner of the Land and the Facility and has leased the Land and the Facility to the Agency pursuant to the Lease Agreement dated as of November 1, 2023 (the “Lease Agreement”); and
[bookmark: Text55]WHEREAS, the Company has conveyed title to the Equipment to the Agency pursuant to the Bill of Sale dated as of  November 1, 2023 (the “Bill of Sale”); and
WHEREAS, in order to induce the Company to develop the Project Facility, the Agency is willing to take a leasehold interest in the Land, the Facility, the Equipment and personal property constituting the Facility and lease said Project Facility back to the Company pursuant to the terms and conditions contained herein; and
WHEREAS, all things necessary to constitute this Leaseback Agreement a valid and binding agreement by and between the parties hereto in accordance with the terms hereof have been done and performed, and the creation, execution, and delivery of this Leaseback Agreement have, in all respects, been duly authorized; and
               WHEREAS, according to Steven Gross, Director of Economic Development for the Office of Economic Development for the County ("Gross") there is a significant need for additional hotel rooms in Orange County, New York (the "County").  According to Gross, hotels are tremendously important sectors of the economy in the County and are integral to the continued growth of the tourism industry.  Gross advised that currently the County's hotel occupancy nears 100%.  The Economic Development Office undertook a conference center feasibility study in order to assess the ability of the County to attract large conferences to the region.  The consultants advised that having sufficient infrastructure in the form of, among other things, a diverse range of accommodations in the form of hotel rooms, is critical to grow tourism in the County.
NOW, THEREFORE, for and in consideration of the premises and the mutual covenants hereinafter contained, the parties hereto hereby formally covenant, agree and bind themselves as follows, to wit:
[bookmark: _Toc85637471][bookmark: _Toc96514519]

RECITALS AND DEFINITIONS
[bookmark: _Toc85637472][bookmark: _Toc96514520]RECITALS.
The foregoing recitals are incorporated herein by reference as if fully set forth hereinbelow.
[bookmark: _Toc85637473][bookmark: _Toc96514521]DEFINITIONS.
For all purposes of this Leaseback Agreement and any agreement supplemental thereto, all defined terms indicated by the capitalization of the first letter of such term shall have the meanings specified in the Table of Definitions attached hereto as Exhibit “C” except as otherwise expressly defined herein or the context hereof otherwise requires.
[bookmark: _Toc85637474][bookmark: _Toc96514522]INTERPRETATION.
In this Leaseback Agreement, unless the context otherwise requires:
The terms “hereby,” “hereof,” “herein,” “hereunder,” and any similar terms as used in this Leaseback Agreement refer to this Leaseback Agreement; the term “heretofore” shall mean before and the term “hereafter” shall mean after the date of this Leaseback Agreement;
Words of masculine gender shall mean and include correlative words of feminine and neuter genders, and words importing the singular number shall mean and include the plural number and vice versa; and
Any certificates, letters, or opinions required to be given pursuant to this Leaseback Agreement shall mean a signed document attesting to or acknowledging the circumstances, representations, opinions of law, or other matters therein stated or set forth or setting forth matters to be determined pursuant to this Leaseback Agreement.
[bookmark: _Toc85637475][bookmark: _Toc96514523]

REPRESENTATIONS AND COVENANTS
[bookmark: _Toc85637476][bookmark: _Toc96514524]REPRESENTATIONS OF THE AGENCY.
The Agency makes the following representations to the Company as the basis for the undertakings on its part herein contained:
The Agency is duly established under the provisions of the Act and has the power to enter into this Leaseback Agreement and to carry out its obligations hereunder.  Based upon the representations of the Company as to the utilization of the Project Facility, the Project Facility will constitute a “project,” as such quoted term is defined in the Act.  By proper official action, the Agency has been duly authorized to execute, deliver, and perform this Leaseback Agreement and the other Agency Documents.
Neither the execution and delivery of this Leaseback Agreement, the consummation of the transactions contemplated thereby, nor the fulfillment of or compliance with the provisions of this Leaseback Agreement and the other Agency Documents by the Agency will conflict with or result in a breach by the Agency of any of the terms, conditions, or provisions of the Act, the By-Laws of the Agency, or any order, judgment, restriction, agreement, or instrument to which the Agency is a party or by which it is bound or will constitute a default by the Agency under any of the foregoing.
[bookmark: _Hlk94256096]The Agency will take a leasehold interest in the Project Facility, lease the Project Facility to the Company pursuant to this Leaseback Agreement and designate the Company as its agent for purposes of completing the Project, all for the purpose of promoting the industry, health, welfare, convenience and prosperity of the inhabitants of the State and County of Orange, New York and improving their standard of living. 
The Agency has been induced to enter this Leaseback Agreement by the commitment of the Company to acquire, construct, renovate, equip, repair, complete and maintain the Project Facility and related investments, job creation and economic impact in Orange County, New York. 
This Leaseback Agreement and the other Agency Documents constitute, or upon their execution and delivery in accordance with the terms thereof will constitute, valid and legally binding obligations of the Agency, enforceable in accordance with their respective terms.
[bookmark: _Toc85637477][bookmark: _Toc96514525]REPRESENTATIONS AND COVENANTS OF THE COMPANY.
The Company acknowledges, represents, warrants and covenants to the Agency as follows:
The Company is a limited liability company, duly organized, validly existing and in good standing under the laws of the State of New York, has the power to enter into this Leaseback Agreement and the other Company Documents and to carry out its obligations hereunder and thereunder, and has duly authorized the execution, delivery, and performance of this Leaseback Agreement and the other Company Documents.
This Leaseback Agreement and the other Company Documents constitute, or upon their execution and delivery in accordance with the terms thereof will constitute, valid and legally binding obligations of the Company, enforceable in accordance with their respective terms.
The Company is the present fee owner of the Project Facility and shall remain the fee owner of the Project Facility for the term of this Leaseback Agreement unless otherwise consented to in writing by the Agency.  
[bookmark: Text58]The Company shall complete the Project Facility on or before the Completion Date. 
The Project constitutes a tourism destination; 
For the duration of the term hereof, the Company shall operate the Project Facility as the Project Facility for the purposes presented herein and in accordance with the Application and Plans and Specifications presented to the Agency.
Neither the execution and delivery of this Leaseback Agreement and the other Company Documents, the consummation of the transactions contemplated thereby, nor the fulfillment of or compliance with the provisions thereof will:
Result in a breach of, or conflict with any term or provision in, the Company’s Articles of Organization and/or Operating Agreement;
Require consent under (which has not been heretofore received) or result in a breach of or default under any credit agreement, indenture, purchase agreement, mortgage, deed of trust, commitment, guaranty or other agreement or instrument to which the Company is a party or by which the Company or any of its property may be bound or affected; or
[bookmark: _Hlk94257383]Conflict with or violate any existing law, rule, regulation, judgment, order, writ, injunction, or decree of any Governmental Authority or court (domestic or foreign) having jurisdiction over the Company or any of the property of the Company or violate any Applicable Laws.  The Company shall operate the Facility in accordance with this Leaseback Agreement and as a qualified "project" under the Act. 
The providing of Financial Assistance to the Project by the Agency:
Has been an important consideration in the Company’s decision to acquire, reconstruct, renovate, equip and complete the Project Facility in Orange County;
Will not result in the removal of an industrial or manufacturing plant or commercial activity of any Project Facility occupant from one area of the State to another area of the State or in the abandonment of one or more plants or facilities of any user, occupant, or proposed user or occupant of the Project Facility located within the State, except as permitted by the Act; and
Will preserve or increase the overall number of permanent, private sector jobs in the State and Orange County. 
So long as the Agency holds a leasehold interest in the Project Facility, the Project Facility is and will continue to be a “project” (as such quoted term is defined in the Act), and the Company will not take any action (or omit to take any action required by the Company Documents or which the Agency, together with Agency’s counsel, advise the Company in writing should be taken), or allow any action to be taken, which action (or omission) would in any way cause the Project Facility not to constitute a “project” (as such quoted term is defined in the Act).
The Company shall cause all notices as required by law to be given and shall comply or cause compliance with all Applicable Laws, and the Company will defend and save the Agency and its officers, members, agents (other than the Company), and employees harmless from all fines and penalties due to failure to comply therewith.
The Project will not have a "significant effect on the environment” (within the meaning of such term as used in SEQRA) and the Company hereby covenants to comply with all mitigating measures, requirements and conditions, if any, enumerated in the SEQR finding by the Town of Wallkill Planning Board under SEQRA applicable to the acquisition, construction and installation of the Project Facility and in any other approvals issued by any other Governmental Authority with respect to the Project.  No material changes with respect to any aspect of the Project Facility have arisen from the date of the planning board's issuance of such negative declaration which would cause the determination contained therein to be untrue.
The Company acknowledges the Agency's Local Access Policy and the Company's obligation to comply with the Labor Policy.  The Company further understands and agrees that it is the preference of the Agency that the Company provide opportunities for the purchase of goods and services from: (i) business enterprises located in Orange County; (ii) certified minority and or women-owned business enterprises; and (iii) business enterprises that employ residents of Orange County.  The Company further understands and acknowledges that consideration will be given by the Agency to the Company’s efforts to comply, and compliance, with this objective at any time an extension of benefits is sought or involvement by the Agency with the Project is requested by the Company.
The Company is ready to proceed with construction of the Project Facility.
The acquisition, construction, equipping and completion of the Project Facility will promote employment opportunities and help prevent economic deterioration in Orange County by the creation and/or preservation of both full and part-time jobs.
The Company has all currently necessary permits, licenses, and governmental approvals and consents (collectively, “Approvals”) for the construction and equipping of the Project Facility and has or will have such Approvals timely for each phase of, and throughout the, construction and equipping of the Project Facility.
The Company will not sublease the whole or any portion of the Project Facility for an unlawful purpose.
No part of the Project Facility will be located outside of Orange County.
The Company shall perform, or cause to be performed, for and on behalf of the Agency, each and every obligation of the Agency (which is within the control of the Company) under and pursuant to this Leaseback Agreement, the Lease Agreement and the other Company Documents and shall defend, indemnify, and hold harmless the Agency and its members, officers, agents (other than the Company), servants and employees from and against every expense, liability, or claim arising out of the failure of the Company to fulfill its obligations under the provisions of this Section 2.2.
The Company agrees that except as is otherwise provided by collective bargaining contracts or agreements applicable to the Project, new employment opportunities created as a result of the Project shall be listed with the New York State Department of Labor Community Services Division, and with the administrative entity of the service delivery area created by the Federal Job Training Partnership Act (P.L. No. 97-300) in which the Project is located.  The Company further agrees that except as is otherwise provided by collective bargaining contracts or agreements applicable to the Project, it will first consider persons eligible to participate in the Federal Job Training Partnership (P.L. No. 97-300) programs who shall be referred by administrative entities of service delivery areas created pursuant to such act or by the Community Services Division of the Department of Labor for such new employment opportunities.
The Company shall provide to the Agency any and all documentation or information requested by the Agency so that the Agency can comply with all of its reporting requirements under the Act.
As a condition precedent to receiving or benefiting from any State sales and use tax exemption benefits, the Company acknowledges and agrees to all terms and conditions of Section 875(3) of the Act.  Section 875(3) of the Act is herein incorporated by reference.  As part of such conditions precedent:
The Company shall not take any State or local Sales and Use Tax exemptions to which it is not entitled, which are in excess of the amount authorized by the Agency in reliance on the Company’s Application or which are for property or services not authorized.
The Company shall comply with all material terms and conditions to use property or services in the manner required by the Agency Documents.
The Company shall cooperate with the Agency in the Agency’s efforts to recover, recapture, receive or otherwise obtain from the Company any Sales Tax Recapture Amount (as defined herein) and shall, upon the Agency’s request, immediately pay to the Agency any Sales Tax Recapture Amount, together with any interest or penalties thereon imposed by the Agency or by operation of law or by judicial order or otherwise.  The Company acknowledges and agrees that the failure of the Company to promptly pay any Sales Tax Recapture Amount to the Agency will be grounds for the State Commissioner of Taxation and Finance to collect sales and use taxes from the Company under Article 28 of the State Tax Law, together with interest and penalties.
The amount of State and local sales and use tax benefits comprising the Financial Assistance approved by the Agency shall not exceed $625,625.  The Company shall not request, obtain nor claim State and local sales and use tax exemptions in excess of this amount. 
The Company hereby acknowledges that any exemption from mortgage recording tax authorized by the Agency as part of the Financial Assistance is limited by Section 874 of the Act.  The amount of exemption from mortgage recording tax is estimated to be $82,500.  
The Company hereby acknowledges, agrees and covenants to timely pay all costs of construction, equipping and completing the Project, and its obligations hereunder including, but not limited to, Article 4 hereof.
[bookmark: _Hlk94186591]The Company hereby represents, warrants and covenants that no properties owned or leased by the Company in Orange County are currently the subject of any violations, including but not limited to zoning and/or permitting, by any governmental agency nor are any such properties delinquent in any taxes or payments in lieu thereof to any municipality.  The Company further represents, warrants and covenants that all Company owned or leased properties are in compliance with, all laws, ordinances, rules, regulations, and requirements of all Governmental Authorities and that there is no pending or threatened action, suit, proceeding, inquiry or investigation, at law or in equity, before or by any court, public board or body pending or, to the knowledge of the Company, threatened against or affecting the Company, to which the Company is a party, and in which an adverse result would in any way diminish or adversely impact on the Company's ability to fulfill its obligations under this Leaseback Agreement.
The Company covenants that the Facility will comply in all respects with all environmental laws and regulations, and, except in compliance with environmental laws and regulations, (i) that no pollutants, contaminant, solid wastes, or toxic or hazardous substances will be stored, treated, generated, disposed of, or allowed to exist on the Facility except in compliance with all material applicable laws, (ii) the Company will take all reasonable and prudent steps to prevent an unlawful release of hazardous substances onto the Facility or onto any other property, (iii) that no asbestos will be incorporated into or disposed of on the Facility, (iv) that no underground storage tanks will be located on the Facility, and (v) that no investigation, order, agreement, notice, demand or settlement with respect to any of the above is threatened, anticipated, or in existence.  The Company upon receiving any information or notice contrary to the representations contained in this Section shall immediately notify the Agency in writing with full details regarding the same.  The Company hereby releases the Agency from liability with respect to, and agrees to defend, indemnify, and hold harmless the Agency, its executive director, directors, members, officers, employees, agents, representatives, successors, and assigns from and against any and all claims, demands, damages, costs, orders, liabilities, penalties, and expenses (including reasonable attorneys' fees) related in any way to any violation of the covenants or failure to be accurate of the representations contained in this Section.  In the event the Agency in its reasonable discretion deems it necessary to perform due diligence with respect to any of the above, or to have an environmental audit performed with respect to the Facility, the Company agrees to pay the expenses of same to the Agency upon demand, and agrees that upon failure to do so, its obligation for such expenses shall be deemed to be additional rent.  The Company hereby agrees that at all times during which it is operating the Project, and whether or not this Leaseback Agreement is in effect, to comply with, and ensure compliance by its subtenants or sublessees with, the provisions of the Environmental Compliance and Indemnification Agreement, dated as of the date hereof (the "Environmental Compliance and Indemnification Agreement"). 
The Project is an integral component of tourism in the County and will attract people from outside the County, region and State. The need for the Project and the significant role it will play to promote and support tourism is supported by the study commissioned by the County's Economic Development Office and the correspondence and comments of Steven Gross. 
  The Company hereby acknowledges and agrees that the Financial Assistance being provided by the Agency under the Company Documents constitutes "public funds" unless otherwise excluded under Section 224-a(3) of the New York Labor Law, and by executing this Leaseback Agreement, (i) confirms that it has received notice from the Agency pursuant to Section 224-a(8)(d) of the New York Labor Law and (ii) acknowledges its obligations pursuant to Section 224-a(8)(a) of the New York Labor Law. Other than the Agency Financial Assistance estimates provided herein and disclosed to the Company, the Agency makes no representations or covenants with respect to the total sources of "public funds" received by the Company in connection with the Project.
[bookmark: _Toc96514526]PUBLIC AUTHORITIES LAW REPRESENTATIONS.
	The parties hereto acknowledge that the Facility and the interest therein conveyed to the Agency under the Lease Agreement, dated as of the date hereof, by and between the Company and the Agency (the "Lease Agreement") and conveyed by the Agency back to the Company pursuant to the terms of this Leaseback Agreement are not "property" as defined in Title 5-A of the Public Authorities Law of the State because the Facility and the leasehold interests therein are securing the Company's obligations to the Agency under the Environmental Compliance and Indemnification Agreement and this Leaseback Agreement, including (i) the Company's obligation to acquire, construct, renovate, equip and maintain the Facility on behalf of the Agency and (ii) the performance by the Company of the Unassigned Rights. 
[bookmark: _Toc85637478][bookmark: _Toc96514527]

CONVEYANCE OF LEASEHOLD INTEREST IN PROJECT FACILITY
[bookmark: _Toc85637479][bookmark: _Toc96514528]AGREEMENT TO CONVEY LEASEHOLD INTEREST TO COMPANY.
The Company has conveyed to the Agency, pursuant to the Lease Agreement, a leasehold interest in the Land and Facility, as more fully described in Exhibit “A” attached hereto, any improvements now or hereafter constructed and installed thereon, subject to Permitted Encumbrances and all of its right, title and interest in the Equipment via a Bill of Sale, as more fully described in Exhibit “B” attached hereto.  Under this Leaseback Agreement, the Agency will convey or demise, or will cause to be conveyed or demised, to the Company, a subleasehold interest in the Project Facility subject to Permitted Encumbrances and exclusive of the Agency’s Unassigned Rights.
[bookmark: _Toc85637480][bookmark: _Toc96514529]USE OF PROJECT FACILITY.
Subsequent to the Closing Date, the Company shall be entitled to use the Project Facility in accordance with the terms of this Leaseback Agreement and for the purposes described in the third WHEREAS clause of this Leaseback Agreement; provided that such use causes the Project Facility to qualify or continue to qualify as a “project” under the Act.
[bookmark: _Toc85637481][bookmark: _Toc96514530]

CONSTRUCTION AND EQUIPPING OF THE PROJECT
[bookmark: _Toc85637482][bookmark: _Toc96514531]CONSTRUCTION AND EQUIPPING OF THE PROJECT FACILITY.
[bookmark: _Hlk96510461]The Company shall promptly construct, equip and complete the Project Facility, all in accordance with the Plans and Specifications on or before the Completion Date.  Unless a written waiver is first obtained from the Agency, in accordance with the Agency’s Local Access Policy, the Company and its Additional Agents (as defined herein), shall utilize local labor, contractors and suppliers for the construction, equipping and completion of the Project Facility.  For purposes of this Leaseback Agreement, and in particular this Section 4.1, the term “local” shall mean Orange, Ulster, Sullivan, Dutchess, Putnam, Rockland, Westchester and Delaware Counties (collectively, the "Local Labor Area").  Failure to comply with the local labor requirements of this Section 4.1 (collectively, “Local Labor Requirements”) may result in the revocation or recapture of all benefits provided/approved to the Project by the Agency.  Failure to comply with any portion of Article 4 may result in the loss of all benefits provided or for the benefit of the Project in the Agency's sole discretion.  In furtherance thereof, the Company shall execute the Labor Policy Certificate.  A complete and fully executed copy of which is attached hereto as Exhibit "D".   
The Agency hereby confirms the appointment of the Company as its true and lawful agent to perform the following in compliance with the terms, purposes, and intent of this Leaseback Agreement, the Act and the other Company Documents, and the Company hereby accepts such appointment:
To construct, equip and complete the Project Facility and to acquire the Equipment in accordance with the terms hereof;
To make, execute, acknowledge, and deliver any contracts, orders, receipts, writings, and instructions with any other Persons and, in general, to do all things which may be requisite or proper, all for the construction, equipping and completion of the Project Facility with the same powers and with the same validity as the Agency could do if acting in its own behalf, provided that the Agency shall have no liability for the payment of any sums due thereunder;
To pay all fees, costs and expenses incurred in the construction, equipping and completion of the Project Facility from funds made available therefore from the funds of the Company; and
To ask, demand, sue for, levy, recover, and receive all such sums of money, debts, dues, and other demands whatsoever which may be due, owing, and payable to the Agency under the terms of any contract, order, receipt, or writing in connection with the construction, equipping and completion of the Project Facility and to enforce the provisions of any contract, agreement, obligation, bond, or other performance security.
The Agency shall enter into, and accept the assignment of, such contracts as the Company may request in order to effectuate the purposes of this Section 4.1, provided, however, that the Agency shall have no liability for the payment of any sums due thereunder.
The Company has given, or will give or cause to be given, all notices and have complied, or will comply or cause compliance with, all laws, ordinances, rules, regulations, and requirements of all Governmental Authorities applying to or affecting the conduct of work on the Project Facility (the applicability of such laws, ordinances, rules, and regulations to be determined both as if the Agency were the owner of the Project Facility and as if the Company were the owner of the Project Facility), and the Company will defend, indemnify, and save the Agency and its officers, members, agents, servants, and employees harmless from all fines and penalties due to failure to comply therewith.  All permits and licenses necessary for the prosecution of work on the Project Facility shall be procured promptly by the Company.
The Company understands and agrees that it is the preference of the Agency that the Company provide opportunities for the purchase of goods and services relative to the Project from: (i) business enterprises located in Orange County; (ii) certified minority and/or women-owned business enterprises; and (iii) business enterprises that employ residents of Orange County.  Consideration will be given by the Agency to the Company’s efforts to comply, and compliance with, this objective at any time an extension of benefits is requested, or further involvement by the Agency with the Project, is requested by the Company. 
[bookmark: _Toc85637483][bookmark: _Toc96514532]COMPLETION OF PROJECT FACILITY.
The Company shall proceed with due diligence to acquire, construct, equip and complete the Project Facility on or before the Completion Date in accordance with the Plans and Specifications. Completion of the acquisition, construction and equipping of the Project Facility shall be evidenced by a certificate signed by an Authorized Representative of the Company and approved by the Agency, on or before the Completion Date, stating:
The date of such completion;
That all labor, services, materials, and supplies used therefor and all costs and expenses in connection therewith have been paid;
That the Company has good and valid title to all Property constituting the Project Facility subject to the interest of the Agency therein and to this Leaseback Agreement, the Lease Agreement and the Bill of Sale; and
That the Project Facility is ready for occupancy, use and operation for its intended purposes.
Notwithstanding the foregoing, such certificate may state that (1) it is given without prejudice to any rights of the Company against third parties which exist at the date of such certificate or which may subsequently come into being; (2) it is given only for the purposes of this Section 4.2; and (3) no Person other than the Agency may benefit therefrom.
Such certificate shall be accompanied by (1) copy of a certificate of occupancy, if required, and any and all permissions, licenses, or consents required of Governmental Authorities for the occupancy, operation, and use of the Project Facility for its intended purposes; and (2) Lien releases from the Company’s contractor and any subcontractors under a contract with a price in excess of $100,000.
[bookmark: _Toc85637484][bookmark: _Toc96514533]COSTS OF COMPLETION PAID BY COMPANY.
The Company agrees to complete the Project on or before the Completion Date and in accordance with the terms hereof and to pay in full all costs of the construction, equipping and completion of the Project Facility.
No payment by the Company pursuant to this Section 4.3 shall entitle the Company to any diminution or abatement of any amounts payable by the Company under this Leaseback Agreement.
[bookmark: _Toc85637485][bookmark: _Toc96514534]REMEDIES TO BE PURSUED AGAINST CONTRACTORS, 					SUBCONTRACTORS, MATERIALMEN AND THEIR SURETIES.
In the event of a default by any materialman or Additional Agent (as defined herein) under any contract made by them in connection with construction, equipping and completion of the Project Facility or in the event of a breach of warranty or other liability with respect to any materials, workmanship, or performance guaranty, the Company shall proceed, either separately or in conjunction with others, to exhaust the remedies of the Company against the materialman or Additional Agent so in default and against each surety for the performance of such contract.  The Company may prosecute or defend any action or proceeding or take any other action involving any such materialman or Additional Agent or surety which the Company deems reasonably necessary.  The Company shall advise the Agency of any actions or proceedings taken hereunder.  No such suit shall relieve the Company of any of its obligations under this Leaseback Agreement and the other Company Documents.
[bookmark: _Toc96514535]COOPERATION IN EXECUTION OF ADDITIONAL MORTGAGES AND MODIFICATIONS OF MORTGAGES.
The Agency agrees, upon written request of an Authorized Representative of the Company and subject to the provisions of the Act, to use its commercially reasonable efforts to execute and deliver one or more Mortgages and such additional instruments and documents may be requested by the Company and approved by counsel to the Agency and as may be required in connection with the Company’s financing or refinancing for the costs of construction and equipping of the Project Facility, provided that:
No Event of Default under this Leaseback Agreement, the Lease Agreement, the Project Agreement or the Mortgage shall have occurred and be continuing; and 
The execution and delivery of such documents by the Agency (i) is permitted by law in effect at the time; and (ii) will serve the public purposes of the Act; and
The Company will be responsible for and shall pay, from the proceeds thereof or otherwise, the Agency’s fee and the costs and expenses of the Agency incidental to such additional financing, refinancing or modification thereof, including without limitation the reasonable attorneys’ fees of the Agency; and
The documents to be signed by the Agency shall contain the provisions set forth in Sections 8.2 and 11.11 hereof, and shall not impose any duties or obligations upon the Agency except as may be acceptable to the Agency.
[bookmark: _Toc85637486][bookmark: _Toc96514536]

AGREEMENT TO LEASE PROJECT FACILITY; RENTAL PAYMENTS
[bookmark: _Toc85637487][bookmark: _Toc96514537]AGREEMENT TO LEASE PROJECT FACILITY.
In consideration of the Company’s covenant herein to construct, equip and complete the Project Facility, to make rental payments, and the other covenants of the Company contained herein, including the covenant to make additional rent and other payments required hereby, the Agency hereby agrees to lease to the Company, for the Company's quiet and peaceable possession and enjoyment and the Company hereby agrees to lease from the Agency, sole and exclusive possession of the Project Facility for and during the term provided herein and upon and subject to the terms and conditions herein set forth and subject to Permitted Encumbrances.
The Agency's acceptance of the leasehold interest in and to the Land and Facility pursuant to the Lease Agreement, and its acquisition of an interest in the Equipment pursuant to the Bill of Sale, and the holding of said interests were effected and performed solely at the request of the Company pursuant to the requirements of the Act.  The Agency hereby transfers and conveys all of its beneficial and equitable interests, if any, in the Project Facility to the Company, except for its Unassigned Rights.  As a result, the parties hereby acknowledge and agree that subject to the terms and conditions of this Leaseback Agreement, the Company has all of the equitable and beneficial ownership and other interest in the Project Facility (except for the Unassigned Rights), and will have all the equitable and beneficial ownership and other interest in the Project Facility (except for the Unassigned Rights), such that the Company, and not the Agency, shall have an:
(a)	unconditional obligation to bear the economic risk of depreciation and diminution in value of the Project Facility due to obsolescence or exhaustion, and shall bear the risk of loss if the Project Facility is destroyed or damaged;
(b)	unconditional obligation to keep the Project Facility in good condition and repair;
(c)	unconditional and exclusive right to the possession of the Project Facility, and shall have sole control of and responsibility for the Project Facility;
(d)	unconditional obligation to maintain insurance coverage on, and such reserves with respect to, the Project Facility as may be required by the Company, the Agency and the Mortgagee with respect to the Project;
(e)	unconditional obligation to pay all taxes levied on, or payments in lieu thereof, and assessments made with respect to, the Project Facility;
(f)	subject to the Unassigned Rights, unconditional and exclusive right to receive rental and any other income and other benefits of the Project Facility and from the operation of the Project;
(g)	unconditional obligation to pay for all of the capital investment in the Project Facility;
(h)	unconditional obligation to bear all expenses and burdens of the Project Facility and to pay for all maintenance and operating costs in connection with the Project Facility; and
(i)	unconditional and exclusive right to include all income earned from the operation of the Project Facility and claim all deductions and credits generated with respect to the Project Facility on its annual federal, state and local tax returns.
[bookmark: _Toc85637488][bookmark: _Toc96514538]TERM OF LEASE; EARLY TERMINATION; SURVIVAL.
The term of this Leaseback Agreement shall commence on the date hereof and continue in full force and effect until 11:59 p.m. February 1, 2025 (the "Term"), unless early terminated as provided herein.  Notwithstanding anything herein to the contrary, the obligations of the Company to report hereunder and the Agency's rights to recapture the Recapture Amount shall continue during the Reporting Period (as defined herein).  As a condition to the termination of this Leaseback Agreement, the Company shall be obligated to execute and deliver the certification attached hereto at Schedule "1" regarding the Company's ongoing obligations.
The Company hereby irrevocably designates the Agency as its attorney-in-fact, coupled with an interest, for the purpose of executing, delivering and recording terminations of the Leaseback Agreement, the Lease Agreement, preparing a bill of sale together with any other documents therewith and to take such other and further actions reasonably necessary to confirm the termination of the Agency’s interest in the Project.
The Company shall have the option, at any time during the Term of this Leaseback Agreement, to terminate this Leaseback Agreement.  In the event that the Company shall exercise its option to terminate this Leaseback Agreement pursuant to this Section 5.2(c), the Company shall file with the Agency a certificate stating the Company’s intention to do so pursuant to this Section 5.2(c) and to comply with the requirements set forth in Section 5.2(d) hereof.
As a condition to the effectiveness of the Company’s exercise of its right to early termination, the following payments shall be made:
To the Agency:  an amount certified by the Agency as sufficient to pay all unpaid fees and expenses of the Agency incurred under this Leaseback Agreement and the Lease Agreement (including, but not limited to those in connection with the early termination of this Leaseback Agreement); and
To the Appropriate Person:  an amount sufficient to pay all other fees, expenses or charges, if any, then due and payable under this Leaseback Agreement and the other Agency Documents.
The certificate required to be filed pursuant to Section 5.2(c), setting forth the provision thereof permitting early termination of this Leaseback Agreement shall also specify the date upon which the payments pursuant to subdivision (d) of this Section 5.2 shall be made, which date shall not be less than thirty (30) nor more than sixty (60) days from the date such certificate is filed with the Agency.  The effectiveness of the termination shall require full payment hereunder and compliance with the terms of this Article V.   
Contemporaneously with the termination of this Leaseback Agreement in accordance with Sections 5.1 or 5.2 hereof, the Agency shall transfer, and the Company shall accept, all of the Agency’s right, title and interest in the Project Facility, including the Equipment, for a purchase price of One Dollar ($1.00) plus the payment of all other sums due hereunder and all legal fees and costs associated therewith.  Contemporaneously with the termination of this Leaseback Agreement and the Lease Agreement shall terminate; however, the Project Agreement shall survive in accordance with its terms.  
The Agency shall, upon payment by the Company of the amounts pursuant hereto and to Sections 5.2(d) above and Section 5.3, deliver to the Company all documents furnished to the Agency by the Company, or prepared by the Agency at the sole expense of the Company, and reasonably necessary to evidence termination of the Lease Agreement and the Leaseback Agreement, including, but not limited to, lease terminations and a bill of sale from the Agency with respect to its interest in the Equipment, without representation or warranty, subject to the following: (1) any Liens to which such Project Facility was subject when conveyed to the Agency, (2) any Liens created at the request of the Company or to the creation of which the Company consented or in the creation of which the Company acquiesced, (3) any Permitted Encumbrances, and (4) any Liens resulting from the failure of the Company to perform or observe any of the agreements on its part contained in this Leaseback Agreement.  
The obligation of the Agency under this Section 5.2 to convey the Project Facility to the Company will be subject to: (i) there being no uncured Event of Default existing hereunder or under any payment in lieu of tax agreement now or hereafter entered into with respect to all or any portion of the Project Facility or under any other Company Documents, or any other event which would, but for the passage of time or the giving of notice, or both, be such an Event of Default; (ii) the Company’s payment of all expenses, fees and taxes, if any, applicable to or arising from such transfer; and (iii) receipt of the certification provided for in Section 5.2(a).
[bookmark: _Toc85637489][bookmark: _Toc96514539]RENTAL PAYMENTS AND OTHER AMOUNTS PAYABLE.
[bookmark: _Hlk102638796]The Company shall pay basic rental payments for the Project Facility consisting of: (i) to the Agency an amount sufficient to pay any and all other amounts due hereunder; and (ii) to the Mortgagee, an amount equal to the debt service and amounts becoming due and payable under the Mortgage, if any, and the indebtedness secured thereby on the due date thereof. 
The Company shall pay to the Agency, as additional rent, within ten (10) days after the receipt of a demand therefor from the Agency, any annual administrative fees of the Agency, the sum of the reasonable fees, costs and expenses of the Agency and the officers, members, agents, and employees thereof incurred by the reason of the Company's Application to the Agency, Agency’s lease or sublease of the Project Facility or in connection with the carrying out of the Agency’s duties and obligations under this Leaseback Agreement, the Lease Agreement or any of the other Agency Documents and any other fee or expense of the Agency with respect to the Project Facility, or any of the other Agency Documents, the payment of which is not otherwise provided for under this Leaseback Agreement, including, without limitation, reasonable fees and disbursements of Agency counsel, including fees and expenses incurred in connection with the Agency’s enforcement of any rights hereunder or incurred after the occurrence and during the continuance of an Event of Default, in connection with any waiver, consent, modification or amendment to this Leaseback Agreement or any other Agency Document that may be requested by the Company, or, in connection with any action by the Agency at the request of or on behalf of the Company hereunder or under any other Agency Document.  Any additional rent not received within ten (10) business days after demand shall accrue interest after the expiration of such ten days at a rate of ten percent (10%) per annum or the highest rate permitted by law, whichever is less.
The administrative fee payable by the Company to the Agency in conjunction with this Project and the Agency’s granting of Financial Assistance and all outstanding counsel fees and costs shall be paid at closing.  In addition, the Company acknowledges that to the extent there are any post-closing legal fees incurred by the Agency in conjunction with this Project, same are the obligation of the Company and shall constitute additional rent hereunder. 
The Company agrees to make the above‑mentioned payments, without any further notice, in lawful money of the United States of America as, at the time of payment, shall be legal tender for the payment of public and private debts.  In the event that the Company shall fail to make or cause to be made any of the payments required under this Leaseback Agreement, the item or installment not so paid shall continue as an obligation of the Company until such item or installment is paid in full.
[bookmark: _Toc85637490][bookmark: _Toc96514540]NATURE OF OBLIGATIONS OF COMPANY HEREUNDER.
The obligations of the Company to make the payments required by this Leaseback Agreement and to perform and observe any and all of the other covenants and agreements on its part contained herein are general obligations of the Company and are absolute and unconditional irrespective of any defense or any rights of set-off, recoupment, or counterclaim it may otherwise have against the Agency.  The Company agrees that it will not suspend, discontinue, or abate any payment required by, or fail to observe any of its other covenants or agreements contained in this Leaseback Agreement for any cause whatsoever, including, without limiting the generality of the foregoing, failure to complete the construction and equipping of the Project Facility, any defect in the title, design, operation, merchantability, fitness, or condition of the Project Facility, or any part thereof, or in the suitability of the Project Facility, or any part thereof, for the Company’s purposes or needs, or failure of consideration for, destruction of or damage to, or condemnation of title to, or the use of all or any part of the Project Facility, any change in the tax or other laws of the United States of America or of the State of New York, or any political subdivision thereof, or any failure of the Agency to perform and observe any agreement, whether express or implied, or any duty, liability or obligation arising out of or in connection with this Leaseback Agreement or the Lease Agreement.
Nothing contained in this Section 5.4 shall be construed to release the Agency from the performance of any of the agreements on its part contained in this Leaseback Agreement or the Lease Agreement, and in the event the Agency should fail to perform any such agreement, the Company may institute such action against the Agency as the Company may deem necessary to compel performance (subject to the provisions of Section 11.11).
The Company at its own expense from time to time may make any structural addition, modifications or improvements to the Facility or any addition, modifications or improvements to the Facility or any part thereof which it may deem desirable for its business purposes and uses.  All such structural additions, modifications or improvements so made by the Company shall become a part of the Facility; provided, however, the Company shall not be qualified for a sales and use tax exemption when making said additions, modifications or improvements except to the extent (i) with respect to the sale and use tax exemption, the Company is acting as agent for the Agency under an agreement between the Agency and the Company which specifically contemplates said additions, modifications or improvements or (ii) as otherwise provided by law. 
[bookmark: _Toc85637491][bookmark: _Toc96514541]

MAINTENANCE, MODIFICATIONS, TAXES AND INSURANCE
[bookmark: _Toc85637492][bookmark: _Toc96514542]MAINTENANCE AND MODIFICATIONS OF PROJECT FACILITY.
The Company shall:
Keep the Project Facility in good condition and repair and preserve the same against waste, loss and damage, ordinary wear and tear excepted;
Make all necessary repairs and replacements to the Project Facility or any part thereof (whether ordinary or extraordinary, structural, or non-structural, foreseen or unforeseen) which is damaged, destroyed, or condemned; and
[bookmark: _Hlk96434221]Operate the Project Facility in a sound and economic manner in general accordance with the Project description as set forth herein and as set forth in the Application and the Plans and Specifications the Company previously provided to the Agency, and to ensure that the Facility continues to qualify as a "project" under the Act and pursuant to the terms contained herein.
[bookmark: _Toc85637493][bookmark: _Toc96514543]TAXES, ASSESSMENTS AND UTILITY CHARGES.
The Company shall pay as the same respectively become due:
Any and all taxes and governmental charges of any kind, whatsoever which may at any time be lawfully assessed or levied against or with respect to the Project Facility, including but not limited to all real property taxes and special assessments and including without limitation the generality of the foregoing any taxes levied upon or with respect to the income or revenues of the Agency from the Facility;
All utility and other charges, including “service charges,” incurred or imposed for the operation, maintenance, use, occupancy, upkeep, and improvement of the Project Facility, the non-payment of which would create, or entitle the obligee to impose, a Lien on the Project Facility; and
All assessments and charges of any kind whatsoever lawfully made by any Governmental Authority for public improvements, provided that, with respect to special assessments or other governmental charges that may lawfully be paid in installments over a period of years, the Company shall be obligated under this Leaseback Agreement to pay only such installments as are required to be paid during the Lease Term.
The Company may in good faith actively contest any such taxes, assessments, and other charges, provided that (1) the Company shall have first notified the Agency of such contest; (2) no Event of Default under this Leaseback Agreement or any of the other Company Documents shall have occurred and be continuing; and (3) the Company shall have set aside adequate reserves for any such taxes, assessments and other charges.  If the Company demonstrates to the reasonable satisfaction of the Agency and certifies to the Agency by delivery of a written certificate, that the non-payment of any such items will not endanger any part of the Project Facility or subject the Project Facility, or any part thereof, to loss or forfeiture, the Company may permit the taxes, assessments, and other charges so contested to remain unpaid during the period of such contest and any appeal therefrom.  Otherwise, such taxes, assessments, or charges shall be paid promptly by the Company or secured by the Company’s posting a bond in form and substance satisfactory to the Agency.
Notwithstanding anything herein to the contrary, and notwithstanding the Agency’s interest in the Project Facility, the Company shall pay all real property taxes and assessments as if privately owned and the Agency had no interest in the Project Facility.
[bookmark: _Toc85637494][bookmark: _Toc96514544]INSURANCE REQUIRED.
During the Term of this Leaseback Agreement, the Company shall maintain or cause to be maintained insurance with respect to the Project Facility against such risks and for such amounts as are customarily insured against by businesses of like size and type and as required of the Agency, paying (as the same becomes due and payable) all premiums with respect thereto, including but not necessarily limited to: 
Insurance against loss or damage by fire, lightning, and other casualties customarily insured against (with a uniform standard extended coverage endorsement), such insurance to be in an amount not less than the full replacement value of the completed Project Facility, exclusive of footings and foundations, as determined by a recognized appraiser or insurer selected by the Company.
Workers’ compensation insurance, disability benefits’ insurance, and each other form of insurance which the Company is required by law to provide covering loss resulting from injury, sickness, disability, or death of employees of the Company who are located at or assigned to the Project Facility;
A policy of commercial general liability insurance with a limit of liability of not less than $1,000,000 per accident or occurrence on an “occurrence” basis and $2,000,000 in the aggregate for bodily injury, including death, and property damage, including but not limited to, contractual liability under this Leaseback Agreement and personal injury, with blanket excess liability coverage in an amount not less than $2,000,000, covering the Project Facility and Equipment and the Company’s and the Agency’s use or occupancy thereof against all claims on account of bodily injury or death and property damage occurring upon, in or about the Project Facility or in connection with the ownership, maintenance, use and/or occupancy of the Project Facility and all appurtenant areas.
Flood insurance in an amount at least equal to the lesser of (i) the cash replacement value of the Facility, or (ii) the maximum amount of flood insurance available with respect to the Facility under the Flood Disaster Protection Act of 1974, as amended.  In the alternative, a letter from the appropriate office of the municipality in which the Facility is located to the effect that the Facility is not located in an area designated as a flood hazard area by the Federal Insurance Administration or the Department of Housing and Urban Development. 
[bookmark: _Toc85637495][bookmark: _Toc96514545]ADDITIONAL PROVISIONS RESPECTING INSURANCE.
[bookmark: _Hlk96434898]All insurance required by Section 6.3 shall be with insurance companies of recognized financial standing selected by the Company and licensed to write such insurance in the State of New York.  Such insurance may be written with deductible amounts comparable to those on similar policies carried by other Persons engaged in businesses similar in size, character, and other respects to those in which the Company are engaged.  All policies evidencing such insurance except the Workers’ Compensation policy shall name the Company as insured and the Agency as an additional insured, as its interests may appear, and shall provide: (i) for payment of the losses of the Company and the Agency as their respective interest may appear; (ii) that such coverage with respect to the Agency be primary and non-contributory with any insurance secured by the Agency; and (3) require at least thirty (30) days’ prior written notice to the Agency of cancellation, reduction in policy limits, or material change in coverage thereof.  
Prior to the Closing Date, the Company shall deliver to the Agency, satisfactory to the Agency in form and substance: (i) certificates evidencing all insurance required hereby; (ii)  the additional insured endorsement(s) applicable to the Agency; (iii)  the final insurance binder addressed to the Company covering the Project Facility; and (iv)  evidence that the insurance so required is on a primary and non-contributory basis.  In addition, the Company shall provide, if so requested by the Agency, a final and complete copy of each insurance policy within thirty (30) days of the Closing Date.
The Company shall deliver or cause to be delivered to the Agency on or before the first business day of each January thereafter each of the items set forth in the immediately preceding paragraph, dated not earlier than the immediately preceding month, reciting that there is in full force and effect, with a term covering at least the next succeeding calendar year, insurance in the amounts and of the types required by Sections 6.3 and 6.4.  The Company shall furnish to the Agency evidence that the policy has been renewed or replaced or is no longer required by this Leaseback Agreement each year throughout the Term of this Leaseback Agreement.  
All premiums with respect to the insurance required by Section 6.3 shall be paid by the Company, provided, however, that, if the premiums are not timely paid, the Agency may pay such premiums and the Company shall pay immediately upon demand all sums so expended by the Agency, together with interest at a rate of ten percent (10%) per annum or the highest rate permitted by law, whichever is less.
THE AGENCY DOES NOT IN ANY WAY REPRESENT THAT THE INSURANCE SPECIFIED HEREIN, WHETHER IN SCOPE OR IN LIMITS OF COVERAGE, IS ADEQUATE OR SUFFICIENT TO PROTECT THE COMPANY'S BUSINESS OR INTERESTS.
[bookmark: _Toc85637496][bookmark: _Toc96514546]APPLICATION OF NET PROCEEDS OF INSURANCE.
The Net Proceeds of the insurance carried pursuant to the provisions of Section 6.3 shall be applied as follows:
The Net Proceeds of the insurance required by subsection 6.3(a) shall be paid and applied as provided in Section 7.1 hereof; and
The Net Proceeds of the insurance required by subsections 6.3(b) and 6.3(c) shall be applied toward extinguishment or satisfaction of the liability with respect to which such insurance proceeds may be paid.
[bookmark: _Toc85637497][bookmark: _Toc96514547]

DAMAGE, DESTRUCTION, AND CONDEMNATION
[bookmark: _Toc85637498][bookmark: _Toc96514548]DAMAGE OR DESTRUCTION.
If the Mortgage shall be in effect or the Mortgagee shall have any interest in the Project Facility arising under or related to the Mortgage, whether by foreclosure or otherwise and the Project Facility shall be damaged or destroyed, in whole or in part, then insurance proceeds shall be paid in accordance with the relevant provisions of the Mortgage regarding the distribution of such insurance proceeds, provided that there shall be no abatement or reduction in amounts payable to the Agency hereunder.  If the Mortgage shall not be in effect and the Mortgagee shall have no interest in the Project Facility and the Project Facility shall be damaged or destroyed, in whole or in part:
There shall be no abatement or reduction in the amounts payable by the Company under this Leaseback Agreement or otherwise (whether or not the Project Facility is replaced, repaired, rebuilt, or restored); and
The Company shall promptly give notice thereof to the Agency; and
Except as otherwise provided in subsections 7.1(b) and 7.1(c) hereof, upon receipt of the insurance proceeds, the Company shall promptly replace, repair, rebuild, or restore the Project Facility to substantially the same condition as existed prior to such damage or destruction, with such changes, alterations, and modifications as may be desired by the Company and consented to in writing by the Agency, provided that such changes, alterations, or modifications do not change the nature of the Project Facility, such that it does not constitute a “project” (as such quoted term is defined in the Act); and in the event such Net Proceeds are not sufficient to pay in full the costs of such replacement, repair, rebuilding, or restoration, the Company shall nonetheless complete such work and shall pay from its own moneys that portion of the costs thereof in excess of such Net Proceeds.
[bookmark: _Hlk96435049]If the Mortgage shall not be in effect and the Mortgagee shall have no interest in the Project Facility, then notwithstanding anything to the contrary contained in subsection 7.1(a), the Company shall not be obligated to replace, repair, rebuild, or restore the Project Facility, and the Net Proceeds of any insurance settlement shall not be applied as provided in subsection 7.1(a) if the Company shall notify the Agency that, in the Company’s sole judgment, the Company does not deem it practical or desirable to replace, repair, rebuild, or restore the Project Facility.  In such event, the Company shall exercise its right to terminate this Leaseback Agreement in accordance with Section 5.2 hereof, and the lesser of (1) the total amount of the Net Proceeds collected under any and all policies of insurance covering the damage to or destruction of the Project Facility, or (2) any other sums due and payable to the Agency pursuant to this Leaseback Agreement and the other Agency and Company Documents, shall be applied to the repayment of all amounts due to the Agency under this Leaseback Agreement, the Lease Agreement and other Agency Documents.  If the Net Proceeds collected under any and all policies of insurance are less than the amount necessary to repay any and all amounts payable to the Agency, the Company shall pay the difference between such amounts and the Net Proceeds of all such insurance settlements so that any and all amounts then due and payable under this Leaseback Agreement, the Lease Agreement and the other Agency Documents to the Agency shall be paid in full.  If all amounts due under this Leaseback Agreement, the Lease Agreement, the Mortgage and the other Agency Documents are paid in full, all such Net Proceeds, or the balance thereof, shall be paid to the Company for its purposes.
The Company and the Mortgagee may adjust all claims under any policies of insurance required by subsections 6.3(a) and 6.3(c) hereof with the prior written consent of the Agency, which consent shall not be unreasonably withheld.
[bookmark: _Toc85637499][bookmark: _Toc96514549]CONDEMNATION.
If the Mortgage shall be in effect or the Mortgagee shall have any interest in the Project Facility arising under or related to the Mortgage, whether by foreclosure or otherwise and title to, or the use of, all, substantially all or less than substantially all of the Project Facility shall be taken by Condemnation, then Condemnation proceeds shall be paid in accordance with the relevant provisions of the Mortgage regarding the distribution of such Condemnation proceeds, provided that there shall be no abatement or reduction in amounts payable to the Agency hereunder.  If the Mortgage shall not be in effect and the Mortgagee shall have no interest in the Project Facility and if title to, or the use of, less than substantially all of the Project Facility shall be taken by Condemnation:
There shall be no abatement or reduction in the amounts payable by the Company under this Leaseback Agreement or otherwise (whether or not the Project Facility is restored); and
The Company shall promptly give notice thereof to the Agency; and
Except as otherwise provided in subsections 7.2(b) and 7.2(c) hereof, upon receipt of the Condemnation proceeds, the Company shall promptly restore the Project Facility (excluding any part of the Project Facility taken by Condemnation) to substantially the condition and value as an operating entity as existed prior to such Condemnation; and the Company shall nonetheless complete such restoration and shall pay from its own moneys that portion of the costs thereof in excess of such Net Proceeds. 
If the Mortgage shall not be in effect and the Mortgagee shall have no interest in the Project Facility and if title to, or the use of, less than substantially all of the Project Facility shall be taken by Condemnation, then notwithstanding anything to the contrary contained in subsection 7.2(a), the Company shall not be obligated to restore the Project Facility, and the Net Proceeds of any Condemnation award shall not be applied as provided in subsection 7.2(a) if the Company shall notify the Agency that, in the Company’s sole judgment, the Company does not deem it practical or desirable to restore the Project Facility.  In such event, the Company shall exercise its right to terminate this Leaseback Agreement in accordance with Section 5.2 hereof, and the lesser of (1) the Net Proceeds of any Condemnation award, or (2) the amount necessary to pay the Agency pursuant to this Leaseback Agreement, the Lease Agreement and the other Agency Documents, shall be applied to payment of all amounts then due and payable to the Agency under this Leaseback Agreement, the Lease Agreement and other Agency Documents.  If the Net Proceeds of any Condemnation award are less than the amount necessary to pay any and all amounts then due and payable to the Agency, the Company shall pay the difference between such amounts and the Net Proceeds of such Condemnation award so that any and all amounts then due and payable under this Leaseback Agreement, the Lease Agreement and other Agency Documents to the Agency shall be paid in full.  If all amounts due under this Leaseback Agreement, the Lease Agreement, the Mortgage and the other Agency Documents have been paid in full, all such Net Proceeds or the balance thereof shall be paid to the Company for its purposes.
The Company and the Mortgagee with the prior written consent of the Agency (which consent shall not be unreasonably withheld), shall have sole control of any Condemnation proceeding with respect to the Project Facility, or any part thereof, and may negotiate the settlement of any such proceeding.
[bookmark: _Toc85637500][bookmark: _Toc96514550]ADDITIONS TO PROJECT FACILITY.
All replacements, repairs, rebuilding, or restoration made pursuant to Sections 7.1 or 7.2 hereof, whether or not requiring the expenditure of the Company’s own moneys, shall automatically become part of the Project Facility as if the same were specifically described herein.
[bookmark: _Toc85637501][bookmark: _Toc96514551]

SPECIAL COVENANTS
[bookmark: _Toc85637502][bookmark: _Toc96514552]NO WARRANTY OF CONDITION OR SUITABILITY BY THE AGENCY; ACCEPTANCE “AS IS.”
THE AGENCY MAKES NO WARRANTY, EITHER EXPRESS OR IMPLIED, AS TO THE CONDITION, TITLE, DESIGN, OPERATION, MERCHANTABILITY, OR FITNESS OF THE PROJECT FACILITY, OR ANY PART THEREOF, OR AS TO THE SUITABILITY OF THE PROJECT FACILITY OR ANY PART THEREOF FOR THE COMPANY’S PURPOSES OR NEEDS.  NO WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE OR MERCHANTABILITY IS MADE.  IN THE EVENT OF ANY DEFECT OR DEFICIENCY OF ANY NATURE, WHETHER PATENT OR LATENT, THE AGENCY SHALL NOT HAVE ANY RESPONSIBILITY OR LIABILITY WITH RESPECT THERETO.
[bookmark: _Toc85637503][bookmark: _Toc96514553]HOLD HARMLESS PROVISIONS.
The Company hereby releases the Agency and its members, officers, agents and employees from, agrees that the Agency and its members, officers, agents and employees shall not be liable for, and agrees to indemnify, defend, and hold the Agency and its members, officers, agents and employees harmless from and against any and all claims arising as a result of the Agency’s undertaking the Project, including, but not limited to:
Liability for loss or damage to Project Facility or bodily injury to or death of any and all persons that may be occasioned by any cause whatsoever pertaining to the Project Facility, or arising by reason of or in connection with the occupation or the use thereof, or the presence on, in, or about the Project Facility;
Liability arising from or expense incurred by the Agency’s acquisition of a leasehold interest in the Project Facility and the subleasing of the Project Facility, including, without limiting the generality of the foregoing, all liabilities or claims arising as a result of the Agency’s obligations under this Leaseback Agreement, the Lease Agreement, the Mortgage or any other documents executed by the Agency at the direction of the Company in conjunction with the Project Facility;
All claims arising from the exercise by the Company, and or its Additional Agents (as defined herein) of the authority conferred upon it and performance of the obligations assumed under Section 4.1 hereof;
Any and all claims arising from the non-disclosure of information, if any, requested by the Company in accordance with Section 11.14 hereof; 
All causes of action and attorneys’ fees and other expenses incurred in connection with any suits or actions which may arise as a result of any of the foregoing, provided that any such losses, damages, liabilities, or expenses of the Agency are not incurred or do not result from the intentional wrongdoing of the Agency or any of its members, officers, agents or employees.
To the fullest extent permitted by law, the foregoing indemnities shall apply notwithstanding the fault or negligence (other than gross negligence or willful misconduct) on the part of the Agency or any of its officers, members, agents, servants or employees and irrespective of any breach of statutory obligation or any rule of comparative or apportional liability.
In the event of any claim against the Agency or its members, officers, agents, or employees by any employee of the Company, or any materialman or Additional Agent of the Company, or anyone directly or indirectly employed by any of them, or any one for whose acts any of them may be liable, the obligations of the Company hereunder shall not be limited in any way by any limitation on the amount or type of damages, compensation, or benefits payable by or for the Company or such contractor under workers’ compensation laws, disability benefit laws, or other employee benefit laws.
To effectuate the provisions of this Section 8.2, the Company agrees to provide for and insure, in the liability policies required by Section 6.3, its liabilities assumed pursuant to this Section 8.2.
Notwithstanding any other provisions of this Leaseback Agreement, the obligations of the Company pursuant to this Section 8.2 shall remain in full force and effect after the termination of this Leaseback Agreement and the Lease Agreement until the expiration of the period stated in the applicable statute of limitations during which a claim, cause of action, or prosecution relating to the matters herein described may be brought, and the payment in full or the satisfaction of such claim, cause of action, or prosecution, and the payment of all expenses and charges incurred by the Agency, or its officers, members, agents or employees relating thereto.
For purposes of this Section 8.2 and Section 11.11 hereof, the Company shall not be deemed to constitute an employee, agent or servant of the Agency or a person under the Agency’s control or supervision.
[bookmark: _Toc85637504][bookmark: _Toc96514554]RIGHT OF ACCESS TO PROJECT FACILITY.
During the Term of this Leaseback Agreement, the Company agrees that the Agency and its duly authorized agents shall have the right to enter upon and to examine and inspect the Project Facility upon reasonable notice to the Company and with the least disturbance of Project Facility tenants as reasonably possible.
[bookmark: _Toc85637505][bookmark: _Toc96514555]MAINTENANCE OF EXISTENCE.
During the Term of this Leaseback Agreement, the Company will maintain its existence and will not dissolve or otherwise dispose of all or substantially all of its assets.
[bookmark: _Toc85637506][bookmark: _Toc96514556]AGREEMENT TO PROVIDE INFORMATION.
The Company shall have an obligation to report and provide information, as set forth herein and in the Project Agreement during the Term hereof.  However, in the event this Leaseback Agreement is terminated early in accordance with Section 5.2 hereof, the Company's obligation to report shall be for a period of five (5) years from the termination date, unless the early termination occurs less than five years from the expiration of the original Term hereof, in which case the Company shall continue to provide the required information for the remaining Term hereof (the "Reporting Period"), and no less frequently than annually, the Company agrees, whenever reasonably requested by the Agency or the Agency’s auditor, to provide and certify, or cause to be certified, such information concerning the Project and/or the Company, its finances, and for itself and each of its Additional Agents, information regarding job creation[footnoteRef:1], Local Labor Requirements, exemptions from State and local sales and use tax, real property and mortgage recording taxes and other topics as the Agency from time to time reasonably considers necessary or appropriate including, but not limited to those reports, in substantially the form as set forth in Exhibit “E” attached hereto, those reports set forth in Section 8.12 hereof, and such other information necessary as to enable the Agency to monitor and/or make any reports required by law or governmental regulation, including but not limited to §875 of the Act (all of the foregoing collectively, the "Reporting Requirements"). [1:  To the extent the Project includes commercial space and/or tenants for which the Company calculated job creation as part of its projections in its Application, the Company is obligated, through its lease or other rental agreement with those commercial tenants, to require that such tenants report to the Company, in accordance with the terms of Section 8.5 hereof, the number of full and part time jobs created and maintained by each such tenant for inclusion in the Company’s reporting to or at the request of the Agency. ] 

Notwithstanding anything herein to the contrary, the Agency's ability to recapture benefits in accordance with its policy and the terms hereof, shall be for a period of time no less than the Reporting Period, and failure to comply with the Reporting Requirements can trigger the Agency's right to recapture.
[bookmark: _Toc85637507][bookmark: _Toc96514557]BOOKS OF RECORD AND ACCOUNT; FINANCIAL STATEMENTS.
During the Term of this Leaseback Agreement, the Company agrees to maintain proper accounts, records, and books, in which full and correct entries shall be made in accordance with generally accepted accounting principles, of all business and affairs of the Company.
[bookmark: _Toc85637508][bookmark: _Toc96514558]COMPLIANCE WITH ORDERS, ORDINANCES, ETC.
The Company agrees that it will, during any period in which the amounts due under this Leaseback Agreement remain unpaid, promptly comply with all statutes, codes, laws, acts, ordinances, orders, judgments, decrees, injunctions, rules, regulations, permits, licenses, authorizations, directions, and requirements of all Governmental Authorities, foreseen or unforeseen, ordinary or extraordinary, which now or at any time hereafter affect the Company’s obligations hereunder or be applicable to the Project Facility, or any part thereof, or to any use, manner of use, or condition of the Project Facility, or any part thereof, the applicability of the same to be determined both as if the Agency were the owner of the Project Facility and as if the Company were the owner of the Project Facility.
Notwithstanding the provisions of subsection 8.7(a), the Company may, in good faith, actively contest the validity or the applicability of any requirement of the nature referred to in said subsection 8.7(a), provided that the Company shall have first notified the Agency of such contest, no Event of Default shall be continuing under this Leaseback Agreement, or any of the other Company Documents; and such contest and failure to comply with such requirement shall not subject the Project Facility to loss or forfeiture.  In such event, the Company may fail to comply with the requirement or requirements so contested during the period of such contest and any appeal therefrom unless the Agency or its members, officers, agents, or employees may be liable for prosecution for failure to comply therewith, in which event the Company shall promptly take such action with respect thereto as shall be satisfactory to the Agency.
[bookmark: _Toc85637509][bookmark: _Toc96514559]DISCHARGE OF LIENS AND ENCUMBRANCES.
During the Term of this Leaseback Agreement, the Company hereby covenants that, except for Permitted Encumbrances, the Company agrees not to create, or suffer to be created, any Lien on the Project Facility, or any part thereof without the prior written consent of the Agency.  The Company shall promptly notify the Agency of any Permitted Encumbrances created, or suffered to be created, on the Project Facility.
[bookmark: _Toc85637510][bookmark: _Toc96514560]PERFORMANCE BY AGENCY OF COMPANY’S OBLIGATIONS.
Should the Company fail to make any payment or to do any act as herein provided, the Agency may, but need not, upon ten (10) days’ prior written notice to or demand on the Company and without releasing the Company from any obligation herein, make or do the same, including, without limitation, appearing in and defending any action purporting to affect the rights or powers of the Company, or the Agency and paying all expenses, including, without limitation, reasonable attorneys’ fees; and the Company shall pay immediately upon demand all sums so expended by the Agency under the authority hereof, together with the interest thereon at a rate of ten percent (10%) per annum or the highest rate permitted by law, whichever is greater.
[bookmark: _Toc85637511][bookmark: _Toc96514561]DEPRECIATION DEDUCTIONS AND TAX CREDITS.
The parties agree that as between them, the Company shall be entitled to all depreciation deductions and accelerated cost recovery system deductions with respect to any portion of the Project Facility pursuant to Sections 167 and 168 of the Code and to any investment credit pursuant to Section 38 of the Code with respect to any portion of the Project Facility which constitutes “Section 38 Property” and to all other State and/or federal income tax deductions and credits which may be available with respect to the Project Facility.
[bookmark: _Toc85637512][bookmark: _Toc96514562]EMPLOYMENT OPPORTUNITIES. 
The Company shall insure that all employees and applicants for employment with regard to the Project are afforded equal employment opportunities without discrimination.
[bookmark: _Toc85637513][bookmark: _Toc96514563]SALES AND USE TAX EXEMPTION.
Pursuant to Section 874 of the Act, the parties understand that the Agency is exempt from certain State and local sales use taxes imposed by the State and local governments in the State, and that the Project may be exempted from those taxes due to the involvement of the Agency in the Project.  The Agency makes no representations or warranties that any property is exempt from the payment of State or local sales or use taxes.  Any exemption from the payment of State or local sales or use taxes resulting from the involvement of the Agency with the Project shall be subject to Section 875 of the Act and shall be limited to purchases of services and tangible personal property conveyed to the Agency or utilized by the Agency or by the Company as agent of the Agency as a part of the Project prior to the Completion Date, or incorporated within the Project Facility prior to the Completion Date.  No operating expenses of the Project Facility, and no other purchases of services or property shall be subject to an exemption from the payment of State sales or use tax.  It is the intention of the parties hereto that the Company will receive a State and local sales and use tax exemption with respect to the Project, said sales tax exemption to be evidenced by a letter to be issued by the Agency on the date of the execution of this Leaseback Agreement.  The Company acknowledges that as an agent of the Agency, it must complete and provide to each vendor Form ST-123 for purchases. The failure to furnish a completed Form ST-123 (IDA Agent or Project Operator Exempt Purchase Certificate) with each purchase will result in loss of the exemption for that purchase.
The Company may use and appoint a Project operator, contractors, agents, subagents, subcontractors, contractors and subcontractors of such agents and subagents (collectively, “Additional Agents”) in furtherance of the completion of the Project.  However, for each Additional Agent, the Company must first: (i) cause each such appointed Additional Agent to execute and deliver a sub-agent agreement, in the form attached hereto at Exhibit “F”, and provide a fully executed copy to the Agency; and (ii) submit a completed Form ST-60 to the Agency for execution and filing with the New York State Department of Taxation and Finance. 
The Company acknowledges and agrees that an Additional Agent must be appointed as an agent of the Agency in order to avail itself of the Agency’s sales and use tax exemption for purchases or rentals of equipment, tools and supplies with respect to the Project Facility.
Pursuant to Section 874(8) of the Act, the Company agrees to annually file and cause each Additional Agent or other operator of the Project Facility to file annually, with the New York State Department of Taxation and Finance, and provide the Agency with a copy of same, on a form and in such manner as is prescribed by the New York State Commissioner of Taxation and Finance (the “Annual Sales Tax Report”), a statement of the value of all sales and use tax exemptions claimed by the Company and all other Additional Agents under the authority granted to the Company pursuant to Section 4.1(b) of this Leaseback Agreement.  Pursuant to Section 874(8) of the Act, the penalty for failure to file the Annual Sales Tax Report shall be removal of authority to act as agent of the Agency.  Therefore, if the Company shall fail to comply with the requirements of this subsection (d), irrespective of any notice and cure period afforded, the Company and each Additional Agent shall immediately cease to be the agent of the Agency in connection with the Project.  The Company is responsible for obtaining from the New York State Department of Taxation and Finance the current version of such Annual Sales Tax Report.
The Company agrees to furnish to the Agency a copy of each such Annual Sales Tax Report submitted to the New York State Department of Taxation and Finance by the Company pursuant to Section 874(8) of the Act for itself and any Additional Agent.
Pursuant to Section 874(9) of the Act, the Agency agrees to file within thirty (30) days of the Closing Date with the New York State Department of Taxation and Finance, on a form and in such manner as is prescribed by the New York State Commissioner of Taxation and Finance (the “Thirty-Day Sales Tax Report”), a statement identifying the Company, or 30 days from the appointment of any Additional Agent appointed in accordance with the terms herein, as agent of the Agency, setting forth the taxpayer identification number of the Company, giving a brief description of the goods and/or services intended to be exempted from sales taxes as a result of such appointment as agent, indicating the estimated value of the goods and/or services to which such appointment as agent relates, indicating the date when such designation as agent became effective and indicating the date upon which such designation as agent shall cease. 
Pursuant to Section 875(3) of the Act, and in conjunction with Agency policy, the Agency shall and in some circumstances may, recover, recapture, receive or otherwise obtain from the Company the portion of the Financial Assistance consisting of State and local sales and use tax exemption (the “Sales Tax Recapture Amount”) in accordance with the Agency’s recapture policy (the "Recapture Policy"), a copy of which is attached hereto at Exhibit “G”, this Leaseback Agreement and the Project Agreement.  
[bookmark: _Toc85637514][bookmark: _Toc96514564]IDENTIFICATION OF THE EQUIPMENT.
All Equipment which is or may become part of the Project Facility pursuant to the provisions of this Lease Agreement shall be properly identified by the Company by such appropriate records, including computerized records, as may be approved by the Agency.
[bookmark: _Toc96514565]REMOVAL OF EQUIPMENT.
The Agency shall not be under any obligation to remove, repair or replace any inadequate, obsolete, worn out, unsuitable, undesirable or unnecessary item of Equipment.  In any instance where the Company determines that any item of Equipment has become inadequate, obsolete, worn out, unsuitable, undesirable or unnecessary, the Company may remove such item of Equipment from the Facility and may sell, trade-in, exchange or otherwise dispose of the same, as a whole or in part.  The Company shall be obligated to replace such Equipment as necessary to maintain the Project Facility in accordance with the terms hereof. 
The Agency shall execute and deliver to the Company all instruments necessary or appropriate to enable the Company to sell or otherwise dispose of any such item of Equipment.  The Company shall pay any costs (including reasonable attorneys' fees) incurred in transferring title to and releasing any item of Equipment removed pursuant to this Section. 
The removal of any item of Equipment pursuant to this Section shall not entitle the Company to any abatement of or diminution of the rents payable hereunder.
[bookmark: _Toc85637515][bookmark: _Toc96514566]

ASSIGNMENTS; TRANSFERS; MERGER OF AGENCY
[bookmark: _Toc85637516][bookmark: _Toc96514567]ASSIGNMENT OF LEASEBACK AGREEMENT.
This Leaseback Agreement may not be assigned by the Company, in whole or in part, nor all or any part of the Project Facility subleased, nor any part of the Project Facility sold, leased, transferred, conveyed or otherwise disposed of without the prior written consent of the Agency, which consent shall be in the Agency’s sole and absolute discretion; provided however, that the Company may enter into leases for individual rental units that are part of the Project Facility without the consent of the Agency.  Notwithstanding anything herein to the contrary, under no circumstances shall the Agency be required to mortgage, grant a security interest in or assign its rights to receive the rents hereunder or its rights to be indemnified in accordance with the terms of this Leaseback Agreement; or assign its Unassigned Rights.  Any assignment or sublease of this Leaseback Agreement shall not effect a release of the Company from its obligations hereunder. 
[bookmark: _Toc85637517][bookmark: _Toc96514568]TRANSFERS OF INTERESTS.
Company shall not assign or otherwise transfer or allow an assignment or transfer, of a controlling interest in the Company, whether by operation of law or otherwise (including, without limitation, by way of a merger, consolidation or a change of control whereby the current existing equity holders of the Company, as of the date of the application to the Agency, would own, in the aggregate, less than a majority of the total combined voting power of all classes of equity interest of the Company or any surviving entity), without the prior written consent of Agency, which consent shall be in the Agency’s sole and absolute discretion. Notwithstanding anything herein to the contrary, the Company may transfer a majority interest in the Company to a Related Person.  
[bookmark: _Toc85637518][bookmark: _Toc96514569]MERGER OF AGENCY.
Nothing contained in this Leaseback Agreement shall prevent the consolidation of the Agency with, or merger of the Agency into, or assignment by the Agency of its rights and interests hereunder to any other body corporate and politic and public instrumentality of the State of New York, or political subdivision thereof, which has the legal authority to perform the obligations of the Agency hereunder, provided that upon any such consolidation, merger, or assignment, the due and punctual performance and observance of all the agreements and conditions of this Leaseback Agreement to be kept and performed by the Agency shall be expressly assumed in writing by the public instrumentality or political subdivision resulting from such consolidation or surviving such merger or to which the Agency’s rights and interests hereunder shall be assigned.
Promptly following the effective date of any such consolidation, merger, or assignment, the Agency shall give notice thereof in reasonable detail to the Company.  The Agency shall promptly furnish to the Company such additional information with respect to any such consolidation, merger, or assignment as the Company reasonably may request.
[bookmark: _Toc85637519][bookmark: _Toc96514570]

EVENTS OF DEFAULT AND REMEDIES
[bookmark: _Toc85637520][bookmark: _Toc96514571]EVENTS OF DEFAULT DEFINED.
The following shall be “Events of Default” under this Leaseback Agreement, and the terms “Event of Default” or “Default” shall mean, whenever they are used in this Leaseback Agreement, any one or more of the following events:
A default by the Company in the due and punctual payment of the amounts specified to be paid pursuant to Section 10.4 or Articles V or VIII and such failure shall have continued for a period of ten (10) days after the Agency gives written notice of such failure to the Company; or
A failure of the Company to remain current on all taxes owed including but not limited to real property taxes; or
Failure by the Company to maintain the insurance required by Section 6.3; or
A default in the performance or the observance of any other of the covenants, conditions, or agreements on the part of the Company in this Leaseback Agreement and the continuance thereof for a period of thirty (30) days after written notice is given by the Agency or, if such covenant, condition, or agreement is capable of cure but cannot reasonably be cured within such thirty-day period, the failure of the Company to commence to cure within such thirty-day period and to prosecute the same with due diligence and cure the same within an additional thirty (30) days; or
A transfer in contravention of Article 9 hereof; 
The occurrence of an “Event of Default” under the Mortgage, the Lease Agreement, the Project Agreement or any of the other Company Documents which is not timely cured as provided therein; or
The Company shall generally not pay its debts as such debts become due or is unable to pay its debts as they become due.	
The Company shall conceal, remove, or permit to be concealed or removed any part of its Property with intent to hinder, delay, or defraud its creditors, or any one of them, or shall make or suffer a transfer of any of its Property which is fraudulent under any bankruptcy, fraudulent conveyance, or similar law, or shall make any transfer of its Property to or for the benefit of a creditor at a time when other creditors similarly situated have not been paid, or shall suffer or permit, while insolvent, any creditor to obtain a Lien upon any of its Property through legal proceedings or distraint which is not vacated within thirty (30) days from the date thereof; or
By order of a court of competent jurisdiction, a trustee, receiver, or liquidator of the Project Facility, or any part thereof, or of the Company shall be appointed and such order shall not be discharged or dismissed within sixty (60) days after such appointment; or
The filing by the Company of a voluntary petition under Title 11 of the United States Code or any other federal or state bankruptcy statute; the failure by the Company within sixty (60) days to lift any execution, garnishment, or attachment of such consequence as will impair the Company’s ability to carry out its obligations hereunder; the commencement of a case under Title 11 of the United States Code against the Company as the debtor, or commencement under any other federal or state bankruptcy statute of a case, action, or proceeding against the Company, and continuation of such case, action, or proceeding without dismissal for a period of sixty (60) days; the entry of an order for relief by a court of competent jurisdiction under Title 11 of the United States Code or any other federal or state bankruptcy statute with respect to the debts of the Company; or in connection with any insolvency or bankruptcy case, action, or proceeding, appointment by final order, judgment, or decree of a court of competent jurisdiction of a receiver or trustee of the whole or a substantial portion of the Property of the Company unless such order, judgment, or decree is vacated, dismissed, or dissolved within sixty (60) days of its issuance.
The imposition of a Lien on the Project Facility other than a Permitted Encumbrance. 
Failure to comply with the Company's Reporting Requirements. 
[bookmark: _Toc85637521][bookmark: _Toc96514572]REMEDIES ON DEFAULT.
Whenever any Event of Default shall have occurred and be continuing, the Agency may, to the extent permitted by law, take any one or more of the following remedial steps:
Declare, by written notice to the Company, to be immediately due and payable, whereupon the same shall become immediately due and payable; (i) all unpaid installments of rent payable pursuant to Section 5.3 hereof and (ii) all other payments due under this Leaseback Agreement. 
1) Terminate this Leaseback Agreement;
2) Terminate the Lease Agreement; 
3) Take any other action at law or in equity which may appear necessary or desirable to collect any amounts then due, or thereafter to become due, hereunder or under the Lease Agreement, the Project Agreement and/or to enforce the Company’s obligations and duties under the Company Documents and the Agency’s rights under the Agency Documents, including but not limited to, specific performance; 
4) Terminate the Company’s appointment as agent of the Agency; or 
5) Seek to recover all or some of the Recapture Amount in accordance with the Agency’s Recapture Policy, this Leaseback Agreement and the Project Agreement.
[bookmark: _Hlk96435989]Take any other action as it shall deem necessary to cure any such Event of Default, provided that the taking of any such action shall not be deemed to constitute a waiver of such Event of Default.
No action taken pursuant to this Section 10.2 shall relieve the Company from its obligations to make all payments required by Sections 5.3(b) and 8.2 hereof.
[bookmark: _Toc85637522][bookmark: _Toc96514573]REMEDIES CUMULATIVE.
No remedy herein conferred upon or reserved to the Agency is intended to be exclusive of any other available remedy, but each and every such remedy shall be cumulative and in addition to every other remedy given under this Leaseback Agreement, the Lease Agreement and the other Company Documents or now or hereafter existing at law or in equity to collect any amounts then due, or thereafter to become due, hereunder and thereunder and to enforce the Agency’s right to terminate this Leaseback Agreement and the Lease Agreement.  No delay or omission to exercise any right or power accruing upon any Default shall impair any such right or power or shall be construed to be a waiver thereof, but any such right and power may be exercised from time to time and as often as may be deemed expedient.  In order to entitle the Agency to exercise any remedy reserved to it in this Article 10, it shall not be necessary to give any notice, other than such notice as may be herein expressly required in this Leaseback Agreement.
[bookmark: _Toc85637523][bookmark: _Toc96514574]AGREEMENT TO PAY ATTORNEYS’ FEES AND EXPENSES.
The Company shall remit, upon the execution and delivery of this Leaseback Agreement, all legal fees and costs incurred by the Agency in conjunction with the Project Facility, its approval, and the Financial Assistance.  In the event the Company should Default under any of the provisions of this Leaseback Agreement, or a dispute arises hereunder, and the Agency should employ attorneys, or incur other expenses, to preserve or enforce its rights hereunder or for the collection of amounts payable hereunder or the enforcement of performance or observance of any obligations or agreements on the part of the Company herein contained, the Company shall, on demand therefor, pay to the Agency the reasonable fees and costs of such attorneys and such other expenses so incurred.  In addition, the Company acknowledges that to the extent there are any post-closing legal fees incurred by the Agency in conjunction with this Project, same are the obligation of the Company and as set forth herein.
[bookmark: _Toc85637524][bookmark: _Toc96514575]NO ADDITIONAL WAIVER IMPLIED BY ONE WAIVER.
In the event any agreement contained herein should be breached by either party and thereafter such breach be waived by the other party, such waiver shall be limited to the particular breach so waived and shall not be deemed to waive any other breach hereunder.
[bookmark: _Toc85637525][bookmark: _Toc96514576]

MISCELLANEOUS
[bookmark: _Toc85637526][bookmark: _Toc96514577]NOTICES.
All notices, certificates, and other communications hereunder shall be in writing, shall be sufficiently given, and shall be deemed given when (a) sent to the applicable address stated below by registered or certified mail, return receipt requested, and actually received by the intended recipient or by overnight courier or such other means as shall provide the sender with documentary evidence of such delivery, or (b) delivery is refused by the addressee as evidenced by the affidavit of the Person who attempted to effect such delivery.  The addresses to which notices, certificates, and other communications hereunder shall be delivered are as follows:
If to the Agency, to:	Orange County Industrial Development Agency
		Orange County Business Accelerator
		4 Crotty Lane, Suite 100
		New Windsor, New York 12553
		Attn: William Fioravanti, Chief Executive Officer

With a copy to:	Bousquet Holstein PLLC
One Lincoln Center, Suite 1000
110 West Fayette Street
Syracuse, New York 13202
Attn:  Susan R. Katzoff, Esq. 

[bookmark: Text64]If to the Company, to:	OC Hospitality, LLC
		343 Greeves Road
		New Hampton, New York 10958
		Attn:  Chetan Patel

	With a copy to:	Blustein, Shapiro, Frank & Barone, LLP 
		10 Matthews Street
		Goshen, New York 10924
		Attn: Michael S. Blustein, Esq.


The Agency and the Company, may, by notice given hereunder, designate any further or different addresses to which subsequent notices, certificates, and other communications shall be sent.
[bookmark: _Toc85637527][bookmark: _Toc96514578]BINDING EFFECT.
This Leaseback Agreement shall inure to the benefit of and shall be binding upon the Agency and the Company and, as permitted by this Leaseback Agreement, upon their respective heirs, successors and assigns.  
[bookmark: _Toc85637528][bookmark: _Toc96514579]SEVERABILITY.
If any one or more of the covenants or agreements provided herein on the part of the Agency or the Company to be performed shall for any reason be held, or shall in fact be, inoperative, unenforceable, or contrary to law in any particular circumstance; such circumstance shall not render the provision in question inoperative or unenforceable in any other circumstance.  Further, if any one or more of the sentences, clauses, paragraphs, or sections herein is contrary to law, then such covenant(s) or agreement(s) shall be deemed severable of remaining covenants and agreements hereof and shall in no way affect the validity of the other provisions of this Leaseback Agreement.
[bookmark: _Toc85637529][bookmark: _Toc96514580]AMENDMENTS, CHANGES AND MODIFICATIONS.
This Leaseback Agreement may not be amended, changed, modified, altered, or terminated except by an instrument in writing signed by the parties hereto. 
[bookmark: _Toc85637530][bookmark: _Toc96514581]EXECUTION OF COUNTERPARTS.
This Leaseback Agreement may be executed in several counterparts, each of which shall be an original and all of which shall constitute but one and the same instrument.
[bookmark: _Toc85637531][bookmark: _Toc96514582]APPLICABLE LAW.
This Leaseback Agreement shall be governed exclusively by the applicable laws of the State of New York.
[bookmark: _Toc85637532][bookmark: _Toc96514583]WAIVER OF TRIAL BY JURY.
THE COMPANY AND THE AGENCY WAIVE THE RIGHT TO TRIAL BY JURY OF ANY DISPUTE ARISING UNDER THIS LEASEBACK AGREEMENT, AND THIS PROVISION SHALL SURVIVE THE TERMINATION OF THIS LEASEBACK AGREEMENT.
[bookmark: _Toc85637533][bookmark: _Toc96514584]SUBORDINATION.
This Leaseback Agreement shall be subject and subordinate to the Lease Agreement and the Mortgage and all Permitted Encumbrances in all respects.  The Lease Agreement is deemed to be effective immediately prior to this Leaseback Agreement.
[bookmark: _Toc85637534][bookmark: _Toc96514585]SURVIVAL OF OBLIGATIONS.
The obligations of the Company to repay, defend and/or provide the indemnity or information required by Sections 8.2, 8.5 and 8.12 hereof shall survive the termination of this Leaseback Agreement and all such payments and obligations after such termination shall be made upon demand of the party to whom such payment and/or obligation is due.
The obligations of the Company to repay, defend and/or provide the indemnity required by Sections 8.2 and 8.12 shall survive the termination of this Leaseback Agreement until the expiration of the period stated in the applicable statute of limitations during which a claim, cause of action, or prosecution may be brought, and the payment in full or the satisfaction of such claim, cause of action, or prosecution, and the payment of all expenses and charges incurred by the Agency or its officers, members, agents (other than the Company) or employees relating thereto.
The obligations of the Company required by Articles 4 and 5 and Sections 2.2, 6.2, 8.4, 8.5, 10.4 and 11.14 hereof shall similarly survive the termination of this Leaseback Agreement.
[bookmark: _Toc85637535][bookmark: _Toc96514586]TABLE OF CONTENTS AND SECTION HEADINGS NOT CONTROLLING.
The Table of Contents and the Section headings in this Leaseback Agreement have been prepared for convenience of reference only and shall not control, affect the meaning of, or be taken as an interpretation of any provision of this Leaseback Agreement.
[bookmark: _Toc85637536][bookmark: _Toc96514587]NO RECOURSE; SPECIAL OBLIGATION.
The obligations and agreements of the Agency contained herein and in the other Agency Documents and in any other instrument or document executed in connection herewith or therewith, and any instrument or document supplemental hereto or thereto, shall be deemed the obligations and agreements of the Agency and not of any member, officer, agent (other than the Company) or employee of the Agency in his individual capacity; and the members, officers, agents and employees of the Agency shall not be liable personally hereon or thereon or be subject to any personal liability or accountability based upon or in respect hereof or thereof or of any transaction contemplated hereby or thereby.  
The obligations and agreements of the Agency contained herein or therein shall not constitute or give rise to an obligation of the State New York or of Orange County, and neither the State of New York nor Orange County shall be liable hereon or thereon.  Further, such obligations and agreements shall not constitute or give rise to a general obligation of the Agency, but rather shall constitute limited obligations of the Agency, payable solely from the revenues of the Agency derived, and to be derived from, the lease, sale, or other disposition of the Project Facility, other than revenues derived from or constituting Unassigned Rights. No order or decree of specific performance with respect to any of the obligations of the Agency hereunder or thereunder shall be sought or enforced against the Agency unless:
The party seeking such order or decree shall first have requested the Agency in writing to take the action sought in such order or decree of specific performance, and thirty (30) days shall have elapsed from the date of receipt of such request, and the Agency shall have refused to comply with such request (or if compliance therewith would reasonably be expected to take longer than thirty (30) days, shall have failed to institute and diligently pursue action to cause compliance with such request) or failed to respond within such notice period; and
If the Agency refuses to comply with such request and the Agency’s refusal to comply is based on its reasonable expectation that it will incur fees and expenses, the party seeking such order or decree shall have placed in an account with the Agency an amount or undertaking sufficient to cover such reasonable fees and expenses; and
If the Agency refuses to comply with such request and the Agency’s refusal to comply is based on its reasonable expectation that it or any of its members, officers, agents or employees shall be subject to potential liability, the party seeking such order or decree shall (1) agree to indemnify and hold harmless the Agency and its members, officers, agents and employees against any liability incurred as a result of its compliance with such demand; and (2) if requested by the Agency, furnish to the Agency satisfactory security to protect the Agency and its members, officers, agents and employees against all liability expected to be incurred as a result of compliance with such request.
	For purposes of this Section 11.11, neither the Company nor any Additional Agent shall be deemed to constitute an employee, agent or servant of the Agency or a person under the Agency’s control or supervision.
Any failure to provide notice, indemnity, or security to the Agency pursuant to this Section 11.11 shall not alter the full force and effect of any Event of Default under this Leaseback Agreement.
[bookmark: _Toc85637537][bookmark: _Toc96514588]OBLIGATION TO SELL AND PURCHASE THE EQUIPMENT.
Contemporaneously with the termination of this Leaseback Agreement in accordance with Section 5.2 hereof, the Agency shall sell and the Company shall purchase all the Agency’s right, title and interest in and to all of the Equipment for a purchase price equal to the sum of One Dollar ($1.00), plus payment of all sums due and payable to the Agency or any other Person pursuant to this Leaseback Agreement and the other Company Documents.  The Company hereby irrevocably designates the Agency as its attorney-in-fact, coupled with an interest, for the purpose of executing and delivering the bill of sale together with any other documents therewith, including lease terminations in accordance with Section 5.2 hereof, and to take such other and further actions reasonably necessary to confirm the termination of the Agency’s interest in the Equipment.
The sale and conveyance of the Agency’s right, title and interest in and to the Equipment shall be effected by the execution and delivery by the Agency to the Company of a bill of sale to Company.   The Company hereby agrees to pay all expenses and taxes, if any, applicable to or arising from such transfer of title.
The Company agrees to prepare the bill of sale to Company and all schedules thereto, together with all necessary documentation, and to forward same to the Agency at least thirty (30) days prior to the date that title to the Equipment is to be conveyed to the Company.
[bookmark: _Toc85637538][bookmark: _Toc96514589]ENTIRE AGREEMENT.
This Leaseback Agreement and the Lease Agreement contain the entire agreement between the parties and all prior negotiations and agreements are merged therein.  
[bookmark: _Toc85637539][bookmark: _Toc96514590]DISCLOSURE.
Section 875(7) of the New York General Municipal Law (“GML”) requires that the Agency post on its website all resolutions and agreements relating to the Company’s appointment as an agent of the Agency or otherwise related to the Project; and Article 6 of the New York Public Officers Law declares that all records in the possession of the Agency (with certain limited exceptions) are open to public inspection and copying.  If the Company feels that there are elements of the Project or information about the Company in the Agency’s possession which are in the nature of trade secrets or information, the nature of which is such that if disclosed to the public or otherwise widely disseminated would cause substantial injury to the Company’s competitive position, the Company must identify such elements in writing, supply same to the Agency on or before the Closing Date, and request that such elements be kept confidential in accordance with Article 6 of the Public Officers Law.  Failure to do so will result in the posting by the Agency of all information in accordance with Section 875 of the GML.
[bookmark: _Toc96514591]RECORDING AND FILING.
This Leaseback Agreement or a memorandum thereof, shall be recorded or filed, as the case may be, in the Office of the Clerk of Orange County, New York, or in such other office as may at the time be provided by law as the proper place for recordation or filing thereof. 
[bookmark: _Toc96514592]NO JOINT VENTURE CREATED.
The Agency and the Company mutually agree that by entering into this Leaseback Agreement the parties hereto are not entering into a joint venture.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]

IN WITNESS WHEREOF, the Agency and the Company have caused this Leaseback Agreement to be executed in their respective names by their duly authorized representatives as of the day and year first written above.

ORANGE COUNTY INDUSTRIAL DEVELOPMENT AGENCY


By: ____________________________________
        William Fioravanti, Chief Executive Officer


	OC HOSPITALITY, LLC


By:  _____________________________________
							Name: 
							Title: 



STATE OF NEW YORK		)
					)  SS.:
COUNTY OF ORANGE		)


	On this ______ day of November, 2023, before me, the undersigned, a Notary Public in and for said State, personally appeared WILLIAM FIORAVANTI, personally known to me or proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within instrument and acknowledged to me that he executed the same in his capacity, and that by his signature on the instrument, the individual or the person upon behalf of which the individual acted, executed the instrument.


__________________________________________
Notary Public


STATE OF NEW YORK		)
					)  SS.:
COUNTY OF	 ORANGE		)


	On the ____ day of November, 2023, before me, the undersigned, a Notary Public in and for said State, personally appeared __________________, personally known to me or proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within instrument and acknowledged to me that he/she executed the same in his/her capacity, and that by his/her signature on the instrument, the individual or the person upon behalf of which the individual acted, executed the instrument.

__________________________________________
Notary Public
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[bookmark: _Toc85637540]EXHIBIT “A”

REAL PROPERTY DESCRIPTION
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Ex A-1
[bookmark: _Toc85637541]EXHIBIT “B”

DESCRIPTION OF EQUIPMENT

All articles of personal property, all machinery, apparatus, equipment, appliances, floor coverings, furniture, furnishings, supplies, materials, fittings and fixtures of every kind and nature whatsoever and all appurtenances acquired by OC HOSPITALITY, LLC (the “Company”) and now or hereafter attached to, contained in or used or acquired in connection with the Project Facility (as defined in the Leaseback Agreement or placed on any part thereof, though not attached thereto, including, but not limited to, pipes, screens, fixtures, furniture, heating, lighting, plumbing, ventilation, air conditioning, compacting and elevator plants, call systems, stoves, ranges, refrigerators, freezers, rugs, movable partitions, cleaning equipment, maintenance equipment, restaurant supplies and equipment, shelving, racks, flagpoles, signs, waste containers, outdoor benches, drapes, blinds and accessories, sprinkler systems and other fire prevention and extinguishing apparatus aid materials, motors, machinery; and together with any and all products of any of the above, all substitutions, replacements, additions or accessions therefor, and any and all cash proceeds or non-cash proceeds realized from the sale, transfer or conversion of any of the above.



Ex B-1
[bookmark: _Toc85637542]EXHIBIT “C”

TABLE OF DEFINITIONS

The following terms shall have the meanings set forth below, unless the context or use clearly indicate another or different meaning and the singular form of such defined words and terms shall include the plural and vice versa:
Act:  means the New York State Industrial Development Agency Act (N.Y. Gen. Municipal Law §§ 850 et seq.) as amended, together with Section 926 of the N.Y. General Municipal Law, as amended from time to time.
Additional Agents: means a Project operator, contractors, agents, subagents, subcontractors, contractors and subcontractors of such agents and subagents appointed by the Company in furtherance of the completion of the Project in accordance with the terms of the Leaseback Agreement.
Agency:  means the Orange County Industrial Development Agency and its successors and assigns.
Agency Documents:   means the Project Agreement, the Lease Agreement, the Leaseback Agreement, the Mortgage and any other documents executed by the Agency in connection with the Project or the Financial Assistance granted in connection therewith.
Applicable Laws: means all statutes, codes, laws, acts, ordinances, orders, judgments, decrees, injunctions, rules, regulations, permits, licenses, authorizations, directions and requirements of all Governmental Authorities, foreseen or unforeseen, ordinary or extraordinary, which now or at any time hereafter may be applicable to or affect the Project Facility or any part thereof or the conduct of work on the Project Facility or any part thereof or to the operation, use, manner of use or condition of the Project Facility or any part thereof (the applicability of such statutes, codes, laws, acts, ordinances, orders, rules, regulations, directions and requirements to be determined both as if the Agency were the owner of the Project Facility and as if the Company and not the Agency were the owner of the Project Facility), including but not limited to (1) applicable building, zoning, environmental, planning and subdivision laws, ordinances, rules and regulations of Governmental Authorities having jurisdiction over the Project Facility, (2) restrictions, conditions or other requirements applicable to any permits, licenses or other governmental authorizations issued with respect to the foregoing, and (3) judgments, decrees or injunctions issued by any court or other judicial or quasi-judicial Governmental Authority.
Application:  means the application submitted by the Company to the Agency dated June 1, 2023, requesting the Agency undertake the Project, as same may be amended or supplemented from time to time. 
Authorized Representative:  means for the Agency, the Chairman or Vice Chairman of the Agency; for the Company, its Member or its Managing Member (designated by resolution) or any officer designated in a certificate signed by an Authorized Representative of such Company and, for either the Agency or the Company, any additional persons designated to act on behalf of the Agency or the Company by written certificate furnished by the designating party containing the specimen signature of each designated person.
Bill of Sale:  means that certain Bill of Sale from the Company to the Agency dated as of November 1, 2023 in connection with the Equipment.
	Closing Date:  means November ___, 2023.
Closing Memorandum:  means the closing memorandum of the Agency relating to the Project.
Code:  means the Internal Revenue Code of 1986, as amended, and the regulations of the United States Treasury Department promulgated thereunder.
Company:  means OC Hospitality, LLC, a limited liability company, organized and existing under the laws of the State of New York having an address at 343 Greeves Road, New Hampton, New York 10958, and its permitted successors and assigns.
Company Documents:  means the Application, the Lease Agreement, the Leaseback Agreement, the Project Agreement, the Mortgage, the Environmental Compliance and Indemnification Agreement, the Bill of Sale, the Local Labor Certificate and any other documents executed by the Company in connection with the Project or the Financial Assistance granted in connection therewith.
Completion Date:  means December 31, 2024.
Condemnation:  means the taking of title to, or the use of, Property under the exercise of the power of eminent domain by any governmental entity or other Person acting under governmental authority.
County:  means the County of Orange in the State of New York.
Environmental Compliance and Indemnification Agreement:  means the Environmental Compliance and Indemnification Agreement dated as of November 1, 2023 by the Company to the Agency.
Equipment:  means all materials, machinery, furnishings, fixtures and equipment installed or used at the Project Facility, as of the Closing Date and thereafter acquired for or installed in, or upon, the Project Facility, as more fully described in Exhibit “B” to the Leaseback Agreement.
Facility:  means the buildings and other improvements located or to be constructed on the Land.`
Financial Assistance:  has the meaning given to such term in Section 854(14) of the Act.
Governmental Authority or Governmental Authorities:  means any federal, state, municipal, or other governmental department, commission, board, bureau, agency, or instrumentality, domestic or foreign.
Land:  means the improved real property located at 21 Med Parc Road, Town of Wallkill, County of Orange, State of New York, more particularly described on Exhibit “A” attached to the Leaseback Agreement.
Lease Agreement:  means the Lease Agreement dated as of November 1, 2023 from the Company to the Agency, pursuant to which the Company leased the Project Facility to the Agency, as the same may be amended or supplemented from time to time.
Leaseback Agreement:  means the Leaseback Agreement dated as of November 1, 2023, by and between the Agency and the Company, as the same may be amended or supplemented from time to time.
Lien:  means any interest in Property securing an obligation owed to a Person, whether such interest is based on the common law, statute or contract, and including, but not limited to, a security interest arising from a mortgage, encumbrance, pledge, conditional sale, or trust receipt or a lease, consignment or bailment for security purposes.  The term “Lien” includes reservations, exceptions, encroachments, projections, easements, rights of way, covenants, conditions, restrictions, leases, and other similar title exceptions and encumbrances, including, but not limited to mechanics, materialmen, warehousemen, and carriers liens and other similar encumbrances effecting real property.  For purposes hereof, a Person shall be deemed to be the owner of any property which it has acquired or holds subject to a conditional sale agreement or other arrangement pursuant to which title to the property has been retained by or vested in some other person for security purposes.
Mortgage:  means one or more mortgages from the Agency and the Company to the Mortgagee and recorded in the Orange County Clerk’s office subsequent to the filing and recording of the Memorandum of Leaseback Agreement, securing construction and/or permanent financing for the Project Facility, executed in accordance with Section 4.5 of the Leaseback Agreement, and securing the Note.
Mortgagee:  means a lender, its successors and assigns, providing financing pursuant to the Note and Mortgage, relative to the costs of construction and/or equipping of the Project Facility.
Net Proceeds:  means so much of the gross proceeds with respect to which that term is used as remain after payment of all expenses, costs and taxes (including attorneys’ fees) incurred in obtaining such gross proceeds.
Note:  means one or more notes given by the Company to the Mortgagee in connection with the Mortgage for construction or permanent financing relative to the Project Facility.
Permitted Encumbrances:  means (A) utility, access and other easements and rights of way, and restrictions. encroachments and exceptions, that benefit or do not materially impair the utility or the value of the Property affected thereby for the purposes for which it is intended, (B) artisans’, mechanics’, materialmen’s, warehousemen’s, carriers’, landlords’, bankers’, workmen's compensation, unemployment compensation and social security, and other similar Liens to the extent permitted by the Leaseback Agreement, including the lien of the Mortgage, (C) Liens for taxes (1) to the extent permitted by the Leaseback Agreement or (2) at the time not delinquent, (D) any Lien on the Project Facility obtained through any Agency Document or Company Document or the Mortgage, (E) Liens of judgments or awards in respect of which an appeal or proceeding for review shall be pending (or is pending within ten days after entry) and a stay of execution shall have been obtained (or is obtained within ten days after entry), or in connection with any claim or proceeding, (F) Liens on any Property hereafter acquired by the Company or any subsidiary which liens are created contemporaneously with such acquisition to secure or provide for the payment or financing of any part of the purchase price thereof, (G) Liens consisting solely of restrictions under any applicable laws or any negative covenants in any applicable agreements (but only to the extent that such restrictions and covenants do not prohibit the execution, delivery and performance by the Company of the Leaseback Agreement and the Mortgage, and (H) existing mortgages or encumbrances on the Project Facility as of the Closing Date or thereafter incurred with the consent of the Mortgagee and the Agency. 
Person:  means an individual, partnership, corporation, limited liability company, trust, or unincorporated organization, and any government or agency or political subdivision or branch thereof.
[bookmark: Text126]Plans and Specifications:  means all representations, plans and specifications presented by the Company to the Agency in its Application and as described in the Project description in the third WHEREAS cause of this Leaseback Agreement, and any other presentation or representations made by the Company to the Agency relating to the construction, equipping and completion of the Project Facility; and any additional plans and specifications approved by the Mortgagee.
Project:  shall have the meaning ascribed thereto in the third WHEREAS clause of this Leaseback Agreement.
Project Agreement:  means the Project Agreement dated as of November 1, 2023 between the Company and the Agency setting forth rights and obligations of the parties with respect to the Financial Assistance, as the same may be amended or supplemented from time to time. 
Project Facility:  means the Land, the Facility and the Equipment.
Property:  means any interest in any kind of property or asset, whether real, personal, or mixed, or tangible or intangible.
[bookmark: _Hlk94259688]Recapture Amount:  means collectively, the Sales Tax Recapture Amount and any and all direct monetary benefits and all other components of the Financial Assistance. 
Recapture Policy:  means the Agency's recapture policy, as may be amended from time to time. 
Related Person:  means a Related Person as that term is defined in subparagraph (C) of paragraph three of subsection (b) of section four hundred sixty-five of the Internal Revenue Code of 1986, as amended. 
Resolution or Resolutions:  means the Agency’s resolutions adopted on June 21, 2023 and August 16, 2023 authorizing the undertaking of the Project and the execution and delivery of certain documents by the Agency in connection therewith.
Sales and Use Tax or State Sales and Use Taxes:  means, when used with respect to State sales and use taxes, sales and compensating use taxes and fees imposed by article twenty-eight or twenty-eight-A of the State tax law but excluding such taxes imposed in a city by section eleven hundred seven or eleven hundred eight of such article twenty-eight.  
Sales Tax Recapture Amount: means the portion of the Financial Assistance consisting of State and local sales and use tax exemption the Agency shall and in some circumstances may, recover, recapture, receive or otherwise obtain from the Company pursuant to Section 875(3) of the Act, and in conjunction with Agency policy, in accordance with the Agency’s Recapture Policy.
SEQRA:  means the State Environmental Quality Review Act constituting Article 8 of the State Environmental Conservation Law and the regulations promulgated thereunder, as amended.
State:  means the State of New York.
Term:   means November 1, 2023 until 11:59 p.m. on February 1, 2025.
Unassigned Rights:  means:
the right of the Agency in its own behalf to receive all opinions of counsel, reports, financial statements, certificates, insurance policies, binders or certificates, or other notices or communications, if any, required to be delivered to the Agency under the Leaseback Agreement;
(ii)	the right of the Agency to grant or withhold any consents or approvals required of the Agency under the Leaseback Agreement;
(iii)	the right of the Agency to enforce or otherwise exercise in its own behalf all agreements of the Company with respect to ensuring that the Project Facility shall always constitute a qualified “project” as defined in and as contemplated by the Act;
(iv)	the right of the Agency to require and enforce any right of defense and any indemnity from any Person;
the right of the Agency in its own behalf (or on behalf of the appropriate taxing authorities) to enforce, receive amounts payable under or otherwise exercise its rights under Sections 2.2(f), 2.2(h), 2.2(m), 2.2(q), 4.1, 4.5, 5.3, 5.4, 6.2, 6.3, 6.4, 8.2, 8.3, 8.5, 8.7, 8.9, 8.12, 10.2, 10.4, 11.9, 11.11 and 11.12 of the Leaseback Agreement and Sections 2.6(g), 4.8 and 4.9 of the Lease Agreement; and
(vi)	the right of the Agency in its own behalf to declare an Event of Default and enforce its remedies under Article X of the Leaseback Agreement or with respect to any of the Agency’s Unassigned Rights.


Ex C-1
[bookmark: _Toc85637543]EXHIBIT "D"
LABOR POLICY
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Ex D
EXHIBIT “E”

FORM OF ANNUAL REPORTING QUESTIONNAIRE 
Orange County Industrial Development Agency 
4 Crotty Lane, Suite 100
New Windsor, New York 12553
(845)234-4192

Re: Project Compliance- NYS Reporting Requirements for IDA Projects 
As stated in your project agreement with the Orange County Industrial Development Agency, you are required to annually report the information requested in this document to the Orange County IDA.  
The IDA is under an obligation to annually report the information requested below to the New York State Authorities Budget Office (ABO) and Office of the State Comptroller (OSC). Under Article 18A of the New York State Municipal Law, failure to immediately provide the Agency with the requested information may result in lease default and the recapture of benefits, including the loss of sales and use tax exemptions and PILOT rights. 
To complete the information requested below you will need: 
A. A Completed ST-340 Form and Sales Tax Exemption information, if applicable; 
B. Employment information accompanied by a Completed NYS-45 Form for the year; 
C. Mortgage Recording Tax Exemption information, if applicable; 
D. Project Budget evidencing amount of capital investments and expenditures on furnishings and equipment; 
E. NYS Transfer Tax Return (TP-584), for new projects that purchased property; 
F. All insurance documentation as required under the Company’s Agreement with the IDA; 
G. Bond information, if applicable; and
H. PILOT Information.  

Please complete this form along with the additional forms specified throughout and return to the address provided below. Please contact us if you have any questions. 

Orange County Industrial Development Agency 
4 Crotty Lane, Suite 100
New Windsor, New York 12553
Attention: William Fioravanti, Chief Executive Officer 
bfioravanti@ocnyida.com
(845)234-4192



COMPANY NAME & ADDRESS: 

___________________________________
___________________________________
___________________________________
___________________________________
Email address: ______________________
Telephone: _________________________
Project Location: _____________________________________ 

I. SALES TAX INFORMATION 
The ST-340, New York State Department of Taxation and Finance Form, relative to sales tax exemptions taken for the 2023 calendar year (even if no exemptions were claimed). This form should be completed and sent to the New York State Department of Finance and Taxation with a copy to the Orange County IDA office. This form cannot be dated prior to January 1, 2023. 
	Original ST-340 Form to: 	 
NYS Division of Taxation & Finance- IDA Unit 
W A Harriman Campus, Albany, NY 12227     
(518) 485-1210 (Phone) 
(518) 435-8543 (FAX) 
Check here if sent original to NYS        
Copy to IDA Enclosed                            
Please Provide: Total Sales Tax Exemptions Received Between 1/1/23 through 12/31/23 (actual sales tax savings, not total purchases).  
	Insert amount here  	 $ __________ 
I hereby certify that any sales tax exemption claimed was applied for and taken during the time period specified in the project agreement (e.g., during construction) and that the total amount claimed to date has not exceeded the amount approved in compliance with said agreement.  Failure to certify indicates that the total amount claimed to date has exceeded the amount approved. 
	  Check here to certify 	
II. (A)  EMPLOYMENT INFORMATION
Agency Employment Reporting. You must report the current number of jobs during the calendar year 2023 as reported in your NYS-45 Tax Form. Please submit a copy of the NYS-45 Form for the Quarter ending 12/31/23.
Current full time employees (FTEs) retained by the Project as set forth in the Application 
	(as of 12/31/23) 	 ____ 
Current part time employees (PTEs) retained by the Project as set forth in the Application
	 (as of 12/31/23)  	  ____ 
Current full time employees (FTEs) created by the Project as set forth in the Application 
	(as of 12/31/23) 	 ____ 
Current part time employees (PTEs) created by the Project as set forth in the Application
	 (as of 12/31/23)  	  ____
# of FTE construction jobs in 2023  (If the project is in construction
 phase) 			____	
(B)  INDEPENDENT CONTRACTORS
If any full or part-time independent contractors or employees of independent contractors worked at your facility in 2023, indicate the number by job category and indicate their wage information (if known).
Example: Independent Accountant, Independent Food Services/Cafeteria in Building
	Category
	   # FTEs 
	  #PTEs 
	Avg. Annual/Hourly Wage 

	Management
	__________ 
	__________ 
	  __________ 

	Professional
	__________ 
	__________ 
	  __________ 

	Administrative
	__________ 
	__________ 
	  __________ 

	Production
	__________ 
	__________ 
	  __________ 

	Other__________ 
	__________
	__________ 
	  __________ 

	Other__________ 
	__________
	__________ 
	  __________ 



III. MORTGAGE RECORDING TAX INFORMATION
If a mortgage recording tax (MRT) exemption was received in 2023, provide the principal amount of mortgage and total MRT Exemption Amount.
								Insert amount here  $ __________ 
IV. PROJECT INFORMATION
Certify that total project cost is consistent with original IDA application and Building Department records.
A. For new projects that purchased property, insert the purchase price as reported on the NYS Transfer Tax Return (TP-584). 
								Insert amount here $ __________
        	Check here if TP-584 enclosed    
B. For all projects, provide amount of any capital investments made in 20233. 
								Insert amount here $ __________
C. For all projects, provide the amount spent on furnishing and equipment purchases in 2023. 
								Insert amount here $___________
Please provide project budget evidencing amount of capital investments and expenditures on furnishings and equipment, listed in B & C above.  

V. INSURANCE INFORMATION 
Please provide a copy of up-to-date insurance documentation as required under the Company’s agreements with the IDA. 
Check here if insurance is current     
Check here if a copy is attached        


VI. BOND INFORMATION, IF APPLICABLE
If you have a bond through the IDA please complete the following:

	A. Date of the bond issue   
B. Bond Amount at time of issue  
C. Principal Amount Paid in 2023 
D. Principal Balance as of 12/31/2023  
E. Final Maturity Date  	 
	  __________ 
  __________ 
  __________ 
  __________ 
  __________ 

	F.  Bank or Trustee (the Bank or Trustee name, Address) 
	 __________ 

	
	


VII. PILOT INFORMATION: Total PILOT payments made during year			    __________
VIII. FIRST TIME REPORTING
For companies that will be reporting for the first time, please also provide the following information:

	A. # of FTEs before IDA Status  
	  __________ 

	B. Original Estimate of jobs to be created 
	  __________ 

	C. Average estimated annual salary for jobs to be created 
	  __________ 

	D. Annualized salary range of jobs to be created        
	  ___  to  ___ 

	E. Original estimate of jobs to be retained  
	  __________ 

	F. Estimated average annual salary of jobs to be retained   
	  __________ 



CERTIFICATIONS

The undersigned hereby certifies that: 
(Initial below to certify) 
1. All sales tax exemptions claimed for this Project during the preceding calendar year were applied for and taken during the time period specified in the project agreement (e.g., during construction), and the total amount claimed to date has not exceeded the amount approved in compliance with said agreement. _____
2. All insurance required under the Company’s agreements with the IDA is currently in effect. _____

3. The Company has listed all applicable new 2023 employment opportunities with the NYS Department of Labor, Community Services Division and with the administrative entity of the service delivery area in which the project is located, pursuant to the Job Training Partnership Act. _____
4. There are no outstanding real estate tax or PILOT obligations in respect of the Project facility beyond the date(s) when such payments are due. _____
5. The information in this report is true, accurate, and complete. _____
Please retain a copy for your files. Under Article 18A of the New York State Municipal Law, failure to immediately provide the Agency with the requested information may result in lease default and the recapture of benefits, including the loss of sales and use tax exemptions and PILOT rights. 
Company representative (Name & Title): _________________________ 
Date: ___________ 
Please give this matter your urgent attention and contact the IDA if you have any questions. 

Orange County Industrial Development Agency 
4 Crotty Lane, Suite 100
New Windsor, New York 12553
Attention: William Fioravanti, Chief Executive Officer 
bfioravanti@ocnyida.com
(845)234-4192


Ex E-2

[bookmark: _Toc85637544]EXHIBIT “F”

FORM OF SUB-AGENT AGREEMENT

THIS SUB-AGENT APPOINTMENT AGREEMENT (the “Agreement”), dated as of ____________, 20__, is by and between OC HOSPITALITY, LLC, with a mailing address of 343 Greeves Road, New Hampton, New York 10958 (the “Company”) and __________________________, a __________________________ of the State of New York, having an office for the transaction of business at ____________________________ (the “Sub-Agent”).
W I T N E S S E T H:
WHEREAS, the Orange County Industrial Development Agency (the “Agency”) was created by Chapter 390 of the Laws of 1972 of the State of New York pursuant to Title I of Article 18-A of the General Municipal Law of the State of New York (collectively, the “Act”) as a body corporate and politic and as a public benefit corporation of the State of New York (the “State”); and
WHEREAS, by resolution of its members adopted on August 16, 2023 (the “Resolution”), the Agency agreed to undertake a project for the benefit of the Company (the “Project”) consisting of: (A)(i) the acquisition of a leasehold interest in approximately 4.6 acres of vacant land located at 21 Med Parc Road, Wallkill, New York (Tax Map No. 78-1-98.41) in Orange County (the "County") (the “Land”) (ii) the construction of a four (4) story, 58,000 square foot, approximately 101 room hotel with a pool and related amenities as well as landscaping and associated surface parking lot (collectively, the “Facility”); (iii) the acquisition and installation in and on the Facility of furniture, fixtures and equipment (the “Equipment” and together with the Land and the Facility, the “Project Facility”); (B) the granting of certain financial assistance in the form of exemptions from State and local sales and use tax and mortgage recording tax (the “Financial Assistance”); (C) the appointment of the Company or its designee as an agent of the Agency in connection with the acquisition, construction, equipping and completion of the Project Facility; and (D) the acquisition of an interest in the Land and Facility by the Agency pursuant to a lease agreement and the acquisition of an interest in the Equipment pursuant to a bill of sale from the Company to the Agency; and the sublease of the Project Facility back to the Company pursuant to a leaseback agreement; and
WHEREAS, under the Resolution and in the Leaseback Agreement by and between the Company and the Agency dated as of November 1, 2023 (the “Leaseback Agreement”) the Agency appointed the Company as its agent for purposes of completing the Project and delegated to the Company the authority to appoint as agents of the Agency a Project operator, contractors, agents, subagents, subcontractors, contractors and subcontractors of such agents and subagents (the “Additional Agents” or “Sub-Agents”), for the purpose of completing the Project and benefitting from the State and local sales and use tax exemption that forms a portion of the Financial Assistance all in accordance with the terms of the Resolution and the Leaseback Agreement; and
WHEREAS, the Company and the Agency entered into a Project Agreement dated as of November 1, 2023 (the “Project Agreement”).
NOW, THEREFORE, the parties hereto hereby agree as follows:
1. The Company hereby appoints the Sub-Agent as an Additional Agent of the Agency for the purpose of assisting the Company and the Agency in the completion of the Project and benefitting from the State and local sales and use tax exemption relative to expenditures made in furtherance thereof.  The Sub-Agent is only an agent of the Agency for the aforementioned purposes.  The Sub-Agent hereby agrees to limit its activities as agent for the Agency under the authority of this Agreement to acts reasonably related to the completion of the Project Facility.
2. The Sub-Agent represents, warrants, covenants, agrees and acknowledges:
a. that the undersigned is an authorized representative of the Sub-Agent with authority to bind the Sub-Agent and upon execution of this Agreement by the undersigned, same shall be binding upon the Sub-Agent.
b. to make all records and information regarding State and local sales and use tax exemption benefits claimed by it in connection with the Project available to the Company and the Agency upon request.  The Sub-Agent agrees to comply with all procedures and policies established by the State Department of Taxation and Finance, or any similar entity, regarding the documenting or reporting of any State and local sales and use tax exemption benefits, including providing to the Company all information of the Sub-Agent necessary for the Company to complete the State Department of Taxation and Finance’s “Annual Report of Sales and Use Tax Exemptions” (Form ST-340).
c. to be bound by and comply with the terms and conditions of the Agency’s policies, the Resolution and Section 875(3) of the Act (as if such section were fully set forth herein).  Without limiting the scope of the foregoing, the Sub-Agent acknowledges and agrees to be bound by the Agency’s recapture policy (the "Recapture Policy"), a copy of which is attached hereto as Schedule “A”.  
d. that the failure of the Sub-Agent to promptly pay any Sales Tax Recapture Amount in accordance with the Recapture Policy, the Leaseback Agreement and/or the Resolution to the Agency will be grounds for the Agency, the State Commissioner of Taxation and Finance or such other entity, to collect sales and use taxes from the Sub-Agent under Article 28 of the Tax Law, or other applicable law, policy or contract, together with interest and penalties.  In addition to the foregoing, the Sub-Agent acknowledges and agrees that for purposes of exemption from State sales and use taxation, “sales and use taxation” shall mean sales and compensating use taxes and fees imposed by article twenty-eight or twenty-eight-A of the Tax Law but excluding such taxes imposed in a city by section eleven hundred seven or eleven hundred eight of such article twenty-eight.
e. that all purchases made by the Sub-Agent in connection with the Project shall be made using Form ST-123 (IDA Agent or Project Operator Exempt Purchase Certificate), a copy of which is attached hereto as Schedule “B”).  It shall be the responsibility of the Sub-Agent (and not the Company or the Agency) to complete Form ST-123. The failure to furnish a completed Form ST-123 with each purchase will result in loss of the exemption for that purchase.
f. that it shall identify the Project on each bill and invoice for such purchases and further indicate on such bills or invoices that the Sub-Agent is making purchases of tangible personal property or services for use in the Project as agent of the Agency.  For purposes of indicating who the purchaser is, the Sub-Agent acknowledges and agrees that the bill of invoice should state, “I, [NAME OF SUB-AGENT], certify that I am a duly appointed agent of the Orange County Industrial Development Agency and that I am purchasing the tangible personal property or services for use in the following Agency project and that such purchases qualify as exempt from sales and use taxes under my Sub-Agent Appointment Agreement.”  The Sub-Agent further acknowledges and agrees that the following information shall be used by the Sub-Agent to identify the Project on each bill and invoice: OC HOSPITALITY, LLC PROJECT, 21 MED PARC ROAD, WALLKILL, NY; IDA PROJECT NUMBER: IDA-1094.
g. that for purposes of any exemption from the State sales and use taxation as part of any Financial Assistance requested, “sales and use taxation” shall mean sales and compensating use taxes and fees imposed by article twenty-eight or twenty-eight A of the State tax law but excluding such taxes imposed in a city by section eleven hundred seven or eleven hundred eight of such article twenty-eight. 
h. that the Sub-Agent shall indemnify and hold the Agency harmless from all losses, expenses, claims, damages and liabilities arising out of or based on labor, services, materials and supplies, including equipment, ordered or used in connection with the Project Facility (including any expenses incurred by the Agency in defending any claims, suits or actions which may arise as a result of any of the foregoing), for such claims or liabilities that arise as a result of the Sub-Agent acting as agent for the Agency pursuant to this Agreement or otherwise.
The Sub-Agent shall indemnify and hold the Agency, its members, officers, employees and agents and anyone for whose acts or omissions the Agency or any one of them may be liable, harmless from all claims and liabilities for loss or damage to property or any injury to or death of any person that may be occasioned subsequent to the date hereof by any cause whatsoever in relation only to Sub-Agent’s work on or for the Project Facility, including any expenses incurred by the Agency in defending any claims, suits or actions which may arise as a result of the foregoing.
The foregoing defenses and indemnities shall survive expiration or termination of this Agreement and shall apply whether or not the claim, liability, cause of action or expense is caused or alleged to be caused, in whole or in part, by the activities, acts, fault or negligence of the Agency, its members, officers, employees and agents, anyone under the direction and control of any of them, or anyone for whose acts or omissions the Agency or any of them may be liable, and whether or not based upon the breach of a statutory duty or obligation or any theory or rule of comparative or apportioned liability, subject only to any specific prohibition relating to the scope of indemnities imposed by statutory law.
i. that as agent for the Agency or otherwise, the Sub-Agent will comply at the Sub-Agent’s sole cost and expense with all the requirements of all federal, state and local laws, rules and regulations of whatever kind and howsoever denominated applicable to the Sub-Agent with respect to the Project Facility.
j. that Section 875(7) of the Act requires the Agency to post on its website all resolutions and agreements relating to the Sub-Agent’s appointment as an agent of the Agency or otherwise related to the Project, including this Agreement, and that Public Officers Law Article 6 declares that all records in the possession of the Agency (with certain limited exceptions) are open to public inspection and copying.  If the Sub-Agent feels that there is information about the Sub-Agent in the Agency’s possession which are in the nature of trade secrets or information, the nature of which is such that if disclosed to the public or otherwise widely disseminated would cause substantial injury to the Sub-Agent’s competitive position, the Sub-Agent must identify such elements in writing, supply same to the Agency prior to or contemporaneously with the execution hereof and request that such elements be kept confidential in accordance with Public Officers Law Article 6.  Failure to do so will result in the posting by the Agency of all information in accordance with Section 875 of the Act.
k. The Sub-Agent agrees Local contractors and suppliers will be used for the construction and equipping of the Project unless a waiver is first received from the Agency in writing.  Such waiver shall be in the Agency’s sole discretion.  The Sub-Agent agrees that such Local contractors shall be provided the opportunity to bid on contracts related to the Project.  Local shall mean, for the purposes of this Agreement, Orange, Ulster, Sullivan, Dutchess, Putnam, Rockland, Westchester and Delaware Counties.  Failure to comply with the local labor requirements of this Section (j) (collectively, the “Local Labor Requirements”) may result in the revocation or recapture of benefits provided/approved to the Project by the Agency.
l. that the Sub-Agent must timely provide the Company with the necessary information to permit the Company, pursuant to General Municipal Law §874(8), to timely file an Annual Statement with the New York State Department of Taxation and Finance on “Annual Report of Sales and Use Tax Exemptions” (Form ST-340) regarding the value of sales and use tax exemptions the Additional Agent claimed pursuant to the agency conferred on it by the Company with respect to this Project on an annual basis.
m. that the failure to comply with the foregoing will result in the loss of the exemption.
n. [bookmark: _DV_C793][bookmark: _DV_M539]that if the Sub-Agent is the general contractor for the Project, then at all times following the execution of this Agreement, and during the term thereof, the Sub-Agent shall maintain or cause to be maintained the following insurance policies with an insurance company licensed in the State that has an A.M.  Best rating of not less than A-:  
Insurance against loss or damage by fire, lightning, and other casualties customarily insured against (with a uniform standard extended coverage endorsement), such insurance to be in an amount not less than the full replacement value of the completed Project Facility, exclusive of footings and foundations, as determined by a recognized appraiser or insurer selected by the general contractor.
Workers’ compensation insurance, disability benefits’ insurance, and each other form of insurance which the general contractor is required by law to provide covering loss resulting from injury, sickness, disability, or death of employees of the general contractor who are located at or assigned to the Project Facility;
A policy of commercial general liability insurance with a limit of liability of not less than $1,000,000 per occurrence on an “occurrence” basis and $2,000,000 in the aggregate for bodily injury, including death, and property damage, including but not limited to, contractual liability under this Leaseback Agreement and personal injury, with blanket excess liability coverage in an amount not less than $2,000,000, covering the Project Facility and Equipment and the Company’s and the Agency’s use or occupancy thereof against all claims on account of bodily injury or death and property damage occurring upon, in or about the Project Facility or in connection with the ownership, maintenance, use and/or occupancy of the Project Facility and all appurtenant areas.
In addition, all insurance required by this section shall be with insurance companies of recognized financial standing selected by the general contractor and licensed to write such insurance in the State of New York.  Such insurance may be written with deductible amounts comparable to those on similar policies carried by other Persons engaged in businesses similar in size, character, and other respects to those in which the general contractor is engaged.  All policies evidencing such insurance except the Workers’ Compensation policy shall name the general contractor as insured and the Agency as an additional insured, as its interests may appear, and shall provide that such coverage with respect to the Agency be primary and non-contributory with any insurance secured by the Agency and require at least thirty (30) days’ prior written notice to the Agency of cancellation, reduction in policy limits, or material change in coverage thereof.  
Prior to the effective date of this Agreement, the general contractor shall deliver to the Agency, satisfactory to the Agency in form and substance: (i) Certificates evidencing all insurance required hereby; (ii) the additional insured endorsement(s) applicable to the Agency; (iii) the final insurance binder addressed to the general contractor covering the Project Facility; and (iv) evidence that the insurance so required is on a primary and non-contributory basis.  In addition, the general contractor shall provide, if so requested by the Agency, a final and complete copy of each insurance policy within thirty (30) days of the execution of this Agreement.
The general contractor shall deliver or cause to be delivered to the Agency on or before the first business day of each January thereafter each of the items set forth in the immediately preceding paragraphs, dated not earlier than the immediately preceding month, reciting that there is in full force and effect, with a term covering at least the next succeeding calendar year, insurance in the amounts and of the types required hereby for so long as the general contractor is performing, supervising or causing work to be done on or at the Project Facility.  The general contractor shall furnish to the Agency evidence that the policy has been renewed or replaced or is no longer required by this Agreement in each such year.  
o. [bookmark: OLE_LINK1]that every controversy, dispute or claim arising out of or relating to this Agreement shall be governed by the laws of the State of New York, without regard to its conflicts-of-laws provisions that if applied might require the application of the laws of another jurisdiction; and  that the Sub-Agent irrevocably and expressly submits to the exclusive personal jurisdiction of the Supreme Court of the State of New York and the United States District Court for the Northern District of New York, to the exclusion of all other courts, for the purposes of litigating every controversy, dispute or claim arising out of or relating to this Agreement.
3. Failure of the Sub-Agent to comply with any of the provisions of this Agreement shall result in the immediate nullification of the appointment of the Sub-Agent and the immediate termination of this Agreement and may result in the loss of the Company’s State and local sales and use tax exemption with respect to the Project at the sole discretion of the Agency.  In addition, such failure may result in the recapture of the State and local sales and use taxes avoided.
4. The Company acknowledges that the assumption of certain obligations by the Sub-Agent in accordance with this Agreement does not relieve the Company of its obligations under any provisions of the Leaseback Agreement or of any other agreement entered into by the Company in connection with the Project.
5. The Company and the Sub-Agent agree that the Agency is a third-party beneficiary of this Agreement.
6. This Agreement shall be in effect until the earlier of: (i) the completion of the work on the Project by the Sub-Agent; or (ii) the Sub-Agent’s loss of status as an agent of the Agency as set forth herein.  Notwithstanding the foregoing, the provisions of Sections 2(b), 2(c), 2(f), 2(g), 2(j), and 2(l) shall survive the termination of this Agreement. 


IN WITNESS WHEREOF, the Company and the Sub-Agent have caused this Agreement to be executed in their respective names by their respective duly authorized officers, all as of the day and year first above written.

OC HOSPITALITY, LLC


By: _____________________________________
Name: 
Title: 


[NAME OF SUB-AGENT]

By: _____________________________________
Name: 
Title:
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SCHEDULE 1
FORM OF CERTIFICATION   
REGARDING ONGOING OBLIGATIONS  
UPON TERMINATION OF LEASES
CERTIFICATION 

In November 2023, at the request of OC HOSPITALITY, LLC (the “Company”), the Orange County Industrial Development Agency (the “Agency”) undertook a project (the “Project”) consisting of: (A)(i) the acquisition of a leasehold interest in approximately 4.6 acres of vacant land located at 21 Med Parc Road, Wallkill, New York (Tax Map No. 78-1-98.41) in Orange County (the "County") (the “Land”) (ii) the construction of a four (4) story, 58,000 square foot, approximately 101 room hotel with a pool and related amenities as well as landscaping and associated surface parking lot (collectively, the “Facility”); (iii) the acquisition and installation in and on the Facility of furniture, fixtures and equipment (the “Equipment” and together with the Land and the Facility, the “Project Facility”); (B) the granting of certain financial assistance in the form of exemptions from State and local sales and use tax and mortgage recording tax (the “Financial Assistance”); (C) the appointment of the Company or its designee as an agent of the Agency in connection with the acquisition, construction, equipping and completion of the Project Facility; and (D) the acquisition of an interest in the Land and Facility by the Agency pursuant to a lease agreement and the acquisition of an interest in the Equipment pursuant to a bill of sale from the Company to the Agency; and the sublease of the Project Facility back to the Company pursuant to a leaseback agreement.
The meaning of capitalized terms not otherwise defined herein shall have the meanings attached to them in the Leaseback Agreement, dated as of November 1, 2023 between the Agency and the Company (the "Leaseback Agreement").
On November ____, 2023 the Agency and the Company closed on a straight lease transaction with respect to the Project and the Financial Assistance (the “Original Closing”) pursuant to which the parties executed and delivered the Company Documents and the Agency Documents (collectively the "Lease Documents").  
Pursuant to the Company's request, the Agency terminated their leasehold interest in the Project Facility as of _______________, 20___ (the "Termination").  
Pursuant to the terms of the Leaseback Agreement, the Company has ongoing obligations, including to perform certain reporting requirements to the Agency, as more particularly described below:
(1) certain provisions and obligations of the Lease Documents survive the Termination, including: Article 4 of the Leaseback Agreement and Sections 2.2, 8.2, 8.5, 8.12, 10.4, 11.7 and 11.14 of the Leaseback Agreement;  
(2) in accordance with its terms, the entire Project Agreement, and the Company's obligations thereunder, shall survive the Termination; 
(3) the Company is familiar with all of the Agency’s policies, including but not limited to, its Recapture Policy, and is bound thereby; and
(4) in furtherance of (i) above, but without limiting the foregoing, the Company continues to be obligated to comply with the following reporting obligation in accordance with Article 4 of the Project Agreement:
Section 4.01.	Compliance Commitments.  The Company agrees and covenants that it shall meet and maintain the commitments set forth in (a) below beginning in the first year after completion of the Project.  The Company further agrees and covenants that it shall meet and maintain the commitments set forth in (b) below with respect to retained jobs set forth in the Application starting in the first year in which Financial Assistance is claimed and/or provided; and with respect to new jobs, the Company shall create, in years one (1) through three (3) following completion of the Project the new jobs set forth in the Company’s Application.  The reporting of, and the commitment to, each of (a), (b) and (c) below continuing for a five (5) year period following completion of the Project (the "Term"):
	(a)	The total investment made with respect to the Project at the Project’s completion date shall equal to or exceed $14,730,000, being the total project cost as stated in the Company’s Application for Financial Assistance (the “Investment Commitment”).
	(b)	There were no full time equivalent (“FTE”) employees were retained by the Project Facility as of the date of the Application for Financial Assistance.  The Company’s application estimated the creation of eight (8) new FTEs (the “New FTEs”) at the Project Facility within the first three (3) years following completion of the Project Facility.  The Company shall be required to meet and maintain all of the foregoing employment commitments during the Term hereof (the “Employment Commitment”).
(c)	The Company shall annually provide to the Agency certain information to confirm that the Project is achieving the investment, job retention, job creation, and other objectives of the Project for the Term (the “Reporting Commitment”).
Section 4.02. Reporting Requirement.  As part of the commitments set forth in Section 4.01, the Company shall provide annually, to the Agency, a certified statement and supporting documentation:  (i) enumerating the full time equivalent jobs retained and the full time equivalent jobs created as a result of the Financial Assistance, by category, including full time equivalent independent contractors or employees of independent contractors that work at the Project location, and (ii) indicating that the salary and fringe benefit averages or ranges for categories of jobs retained and jobs created that was provided in the application for Financial Assistance is still accurate and if it is not still accurate, providing a revised list of salary and fringe benefit averages or ranges for categories of jobs retained and jobs created. Exhibit A contains a form of annual certification that the Company must complete and submit to the Agency on an annual basis.  The Agency reserves the right to modify such form to require additional information that the Agency must have in order to comply with its reporting requirements under the Act.

Dated as of ________________, 20___ 	

OC HOSPITALITY, LLC

By: _______________________________
Name:
Title:

EXHIBIT “E”

FORM OF ANNUAL REPORTING QUESTIONNAIRE 
Orange County Industrial Development Agency 
4 Crotty Lane, Suite 100
New Windsor, New York 12553
(845)234-4192

Re: Project Compliance- NYS Reporting Requirements for IDA Projects 
As stated in your project agreement with the Orange County Industrial Development Agency, you are required to annually report the information requested in this document to the Orange County IDA.  
The IDA is under an obligation to annually report the information requested below to the New York State Authorities Budget Office (ABO) and Office of the State Comptroller (OSC). Under Article 18A of the New York State Municipal Law, failure to immediately provide the Agency with the requested information may result in lease default and the recapture of benefits, including the loss of sales and use tax exemptions and PILOT rights. 
To complete the information requested below you will need: 
I. A Completed ST-340 Form and Sales Tax Exemption information, if applicable; 
J. Employment information accompanied by a Completed NYS-45 Form for the year; 
K. Mortgage Recording Tax Exemption information, if applicable; 
L. Project Budget evidencing amount of capital investments and expenditures on furnishings and equipment; 
M. NYS Transfer Tax Return (TP-584), for new projects that purchased property; 
N. All insurance documentation as required under the Company’s Agreement with the IDA; 
O. Bond information, if applicable; and
P. PILOT Information.  

Please complete this form along with the additional forms specified throughout and return to the address provided below. Please contact us if you have any questions. 

Orange County Industrial Development Agency 
4 Crotty Lane, Suite 100
New Windsor, New York 12553
Attention: William Fioravanti, Chief Executive Officer 
bfioravanti@ocnyida.com
(845)234-4192



COMPANY NAME & ADDRESS: 

___________________________________
___________________________________
___________________________________
___________________________________
Email address: ______________________
Telephone: _________________________
Project Location: _____________________________________ 

IX. [bookmark: _Toc102641071]SALES TAX INFORMATION 
The ST-340, New York State Department of Taxation and Finance Form, relative to sales tax exemptions taken for the 2023 calendar year (even if no exemptions were claimed). This form should be completed and sent to the New York State Department of Finance and Taxation with a copy to the Orange County IDA office. This form cannot be dated prior to January 1, 2023. 
	Original ST-340 Form to: 	 
NYS Division of Taxation & Finance- IDA Unit 
W A Harriman Campus, Albany, NY 12227     
(518) 485-1210 (Phone) 
(518) 435-8543 (FAX) 
Check here if sent original to NYS        
Copy to IDA Enclosed                            
Please Provide: Total Sales Tax Exemptions Received Between 1/1/23 through 12/31/23 (actual sales tax savings, not total purchases).  
	Insert amount here  	 $ __________ 
I hereby certify that any sales tax exemption claimed was applied for and taken during the time period specified in the project agreement (e.g., during construction) and that the total amount claimed to date has not exceeded the amount approved in compliance with said agreement.  Failure to certify indicates that the total amount claimed to date has exceeded the amount approved. 
	  Check here to certify 	
X. [bookmark: _Toc102641072](A)  EMPLOYMENT INFORMATION
Agency Employment Reporting. You must report the current number of jobs during the calendar year 2023 as reported in your NYS-45 Tax Form. Please submit a copy of the NYS-45 Form for the Quarter ending 12/31/23.
Current full time employees (FTEs) retained by the Project as set forth in the Application 
	(as of 12/31/23) 	 ____ 
Current part time employees (PTEs) retained by the Project as set forth in the Application
	 (as of 12/31/23)  	  ____ 
Current full time employees (FTEs) created by the Project as set forth in the Application 
	(as of 12/31/23) 	 ____ 
Current part time employees (PTEs) created by the Project as set forth in the Application
	 (as of 12/31/23)  	  ____
# of FTE construction jobs in 2023  (If the project is in construction
 phase) 			____	
[bookmark: _Toc102641073](B)  INDEPENDENT CONTRACTORS
If any full or part-time independent contractors or employees of independent contractors worked at your facility in 2023, indicate the number by job category and indicate their wage information (if known).
Example: Independent Accountant, Independent Food Services/Cafeteria in Building
	Category
	   # FTEs 
	  #PTEs 
	Avg. Annual/Hourly Wage 

	Management
	__________ 
	__________ 
	  __________ 

	Professional
	__________ 
	__________ 
	  __________ 

	Administrative
	__________ 
	__________ 
	  __________ 

	Production
	__________ 
	__________ 
	  __________ 

	Other__________ 
	__________
	__________ 
	  __________ 

	Other__________ 
	__________
	__________ 
	  __________ 



XI. [bookmark: _Toc102641074]MORTGAGE RECORDING TAX INFORMATION
If a mortgage recording tax (MRT) exemption was received in 2023, provide the principal amount of mortgage and total MRT Exemption Amount.
								Insert amount here  $ __________ 
XII. [bookmark: _Toc102641075]PROJECT INFORMATION
Certify that total project cost is consistent with original IDA application and Building Department records.
D. For new projects that purchased property, insert the purchase price as reported on the NYS Transfer Tax Return (TP-584). 
								Insert amount here $ __________
        	Check here if TP-584 enclosed    
E. For all projects, provide amount of any capital investments made in 2023. 
								Insert amount here $ __________
F. For all projects, provide the amount spent on furnishing and equipment purchases in 2023. 
								Insert amount here $___________
Please provide project budget evidencing amount of capital investments and expenditures on furnishings and equipment, listed in B & C above.  

XIII. [bookmark: _Toc102641076]INSURANCE INFORMATION 
Please provide a copy of up-to-date insurance documentation as required under the Company’s agreements with the IDA. 
Check here if insurance is current     
Check here if a copy is attached        


XIV. [bookmark: _Toc102641077]BOND INFORMATION, IF APPLICABLE
If you have a bond through the IDA please complete the following:

	F. Date of the bond issue   
G. Bond Amount at time of issue  
H. Principal Amount Paid in 2023 
I. Principal Balance as of 12/31/2023  
J. Final Maturity Date  	 
	  __________ 
  __________ 
  __________ 
  __________ 
  __________ 

	F.  Bank or Trustee (the Bank or Trustee name, Address) 
	 __________ 

	
	


XV. [bookmark: _Toc102641078]PILOT INFORMATION: Total PILOT payments made during year			    __________
XVI. [bookmark: _Toc102641079]FIRST TIME REPORTING
For companies that will be reporting for the first time, please also provide the following information:

	A. # of FTEs before IDA Status  
	  __________ 

	B. Original Estimate of jobs to be created 
	  __________ 

	C. Average estimated annual salary for jobs to be created 
	  __________ 

	D. Annualized salary range of jobs to be created        
	  ___  to  ___ 

	E. Original estimate of jobs to be retained  
	  __________ 

	F. Estimated average annual salary of jobs to be retained   
	  __________ 



CERTIFICATIONS

The undersigned hereby certifies that: 
(Initial below to certify) 
6. All sales tax exemptions claimed for this Project during the preceding calendar year were applied for and taken during the time period specified in the project agreement (e.g., during construction), and the total amount claimed to date has not exceeded the amount approved in compliance with said agreement. _____
7. All insurance required under the Company’s agreements with the IDA is currently in effect. _____

8. The Company has listed all applicable new 2023 employment opportunities with the NYS Department of Labor, Community Services Division and with the administrative entity of the service delivery area in which the project is located, pursuant to the Job Training Partnership Act. _____
9. There are no outstanding real estate tax or PILOT obligations in respect of the Project facility beyond the date(s) when such payments are due. _____
10. The information in this report is true, accurate, and complete. _____
Please retain a copy for your files. Under Article 18A of the New York State Municipal Law, failure to immediately provide the Agency with the requested information may result in lease default and the recapture of benefits, including the loss of sales and use tax exemptions and PILOT rights. 
Company representative (Name & Title): _________________________ 
Date: ___________ 
Please give this matter your urgent attention and contact the IDA if you have any questions. 

Orange County Industrial Development Agency 
4 Crotty Lane, Suite 100
New Windsor, New York 12553
Attention: William Fioravanti, Chief Executive Officer 
bfioravanti@ocnyida.com
(845)234-4192



image1.png
Schedule A - Lot 4 Description

Al that certain fot, pece or paroel of land, situate, lying and belng In the Town of
Walkill, Gounty of Orangs and Stete of New York and being known and designated as Lot 4
onamap entitied, *Lot Line Changs Plan”, dated August 8, 2022 and flled n the Orange
County Clork's Office on Dacemmber 29, 2022 as Map No. 442-22 and being more accuratoly
bounded and described s follows:

Beginning at a point in tne southeasterly sidelin and end of Med Parc Road (60-foot wide)
with tho dividing line between the reputed lands of Lordi, Inc. (Lot 1 of filed map 331-19, as
described in deed liper 14683 on page 1970, to the southaast) and the herein described Lot 4
(of the above-desciibed fled map, to the north);

THENCE, from sald point of beginning and along the sald end of Med Parc Road, North 60
degrees 02 minulss 50 seconds West a distance of 60,00 feet to a nontangent point of
cunvature;

THENCE, along tho easterly sideino of Med Parc Road (unimproved) the following (3) three
courses and distances:

1. along a curvo, starling from the radial bearing Norih 60 degrees 05 minutes 39 saconds
West, concave to the norih having a radius of 25.00 feet, in a westerty direction, an arc.
fongth of 46.87 feet as formulated by the central angle, 107 degrecs 24 minutes 49
seconds (@ a point of compound curvaure.

2. along a curve to the right, having a racius of 85.00 feet, an arc length of 94,02 feet as

formulated by tha central angle 63 degrees 22 minutes 36 seconds (0 a point of reverse
cunvature;

3. along a curve fo the left, having 2 radius of 265.00 foet, an arc length of 225.96 foot as
formulatsd by the cantral anglo 48 dogrees 51 minutes 16 seconds o a poinl;

THENCE, along, (Lot 2a offloc map 206-22, as descrived in deed liber 15004 on page 493)
tha reputad lands of 599 E Main Project, LLC. the following (3) three courses and distances:

1. North 61 degrees 50 minutes 30 seconds East a distance of 50.00 foet to a poi

2. North 29 degrees 5+ minutes 21 seconds East a distance of 130.23 feet to a point

3. North 39 degrees 14 minutes 41 seconds Easta distance of 1124.79 feet o a point;
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THENCE, along Lot § (of the above-descfibed filsd map) the following (5) courses and
distance:

1. South 28 degrees 54 minutes 21 seconds West a distance of 824.36 feet to  point
marked by a cappad rebar sef;

2. South 60 degrees 05 minutes 39 seconds East a distance of 46.78 feet to a point
marked by a capped rebar sef;

3. South 29 degress 54 minutss 21 seconds Wast a distance of 176.74 foet to a point
merked by  capped rebar sef

4. Soutn 60 degrees 05 minutes 39 seconds East a distancs of 16.60 feet o a point
marked by a capped rebar set;

5. South 29 degrass 54 minutes 21 seconds West a distance of 142.81 foet to & point
marked by a capped rebar set;

THENCE, alorg the aforementioned reputed lands of Lord), Inc., Soulh 29 dogrees 54 minutes
21 seconds West a distance of 34.80 feet to the point or place of beginhing;

Contalning 4.638 acres of land more or ess as surveyed by Engineering & Surveying
Propertias, PG on November 10, 2019, adopting New York State Plane Coordinale System
NADB3, Zone 3101 for the basis of bearing as determined by GPS observations.

Subject to a 60-foot wide ngress/egress casement in common with others.

Subject to a wall construction and mantenance easement along Med Parc Road as depicted
on a map entitied, *Amended Lot Line Change & Comimercial Subdvision Phase 2 - Mod Parc
LLC Subdivision” fled In the Orange County Clerk's Offico May 20, 2022, as Map # 206-22;
and as also depicted an amap entilled “Lot Line Chango Plan, MED PARC, LLC - Lols 4 & 5,
filed in the Orange County Clerk's Office on December 28, 2022, as Map # 442-22.

Together with a right of way over proposed roadway to and £rom
the nearest public highway.
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LABOR POLICY
'ORANGE COUNTY INDUSTRIAL DEVELOPMENT AGENCY
Adopted 01-18-23

The Orange County Industrial Development Agency (IDA) was established for the purpose of
creating employment opportunities for, and to promote the general prosperity and economic
‘welfare of the residents of Orange County. The IDA offers economic incentives and benefits to
qualified applicants who wish to locate or expand their businesses or facilities in Orange County.
When the IDA approves a project, it enters into agreements to extend these incentives and
benefits to the applicant.

Construction jobs, though limited in time duration, are vital to the overall employment
opportunities and economic growth in Orange County. The IDA believes that companies
benefiting from its incentive programs should employ local laborers, mechanics, craft persons,
journey workers, equipment operators, truck drivers and apprentices (hereinafter "construction
‘workers”), including those who have returned from military service, during the construction
phase of projects. In this way, the IDA can generate significant benefits to advance the County’s
general prosperity. It i, therefore, the policy of the IDA that firms benefiting from its programs
shall employ workers from Orange County and the “local labor” market during all project phases,
including the construction phase.

For the purpose of this policy, the “local labor” market for construction workers shall be defined
as those individuals living in Orange, Ulster, Sullivan, Dutchess, Putnam, Rockland, Westchester,
and Delaware Counties. Applicants receiving IDA benefits shall ensure the contractor/developer
hire at least 85% from the “local labor” market for their approved projects. The 85% shall be by
contractor and in total at the time of completion of the project. The contractor/developer is
mandated to keep daily log sheets of all field workers, commencing on the date of
application. Any work performed after application shall be included in the determination of
overall compliance with the 85% hiring requirements of this policy. A third-party auditing firm
will be engaged to monitor construction work commencing on the date benefits are granted by
resolution of the IDA Board.

However, the IDA recognizes that the use of local labor may not be possible for the
following reasons and the applicant may request an exemption on a particular contract or trade
scope for the following reason:

1. Warranty issues related to installation of specialized equipment whereby the
manufacturer requires installation by only approved installers;

Specialized construction is required and no local contractors or local construction
‘workers have the required skills, certifications or training to perform the work;

Labor Policy As Adopted 01-18-23
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Cost Differentials:

a. For projects whose project cost exceeds $15M, significant cost differentials in
bid prices whereby the use of local labor and materials significantly increases
‘the sub contract or contract of a particular trade or work scope by at least 20%.
Every reasonable effort should be made by the applicant and or the applicant’s
contractor to get below the 20% cost differential including, but not limited to,
communicating and meeting with local construction trade organizations, such
as the Hudson Valley Building and Construction Trades Council and other local
Contractor Associations;

b. For projects whose project cost is less than $15M, significant cost differentials
in bid prices whereby the use of local labor and materials significantly
increases the sub contract or contract of a particular trade or work scope by
10% or more. Every reasonable effort should be made by the applicant and or
the applicant’s contractor to get below the 10% cost differential including, but
not limited to, communicating and meeting with local construction trade
organizations, such as the Hudson Valley Building and Construction Trades
Council and other local Contractor Associations;

No labor is available for the project; and

The contractor requires key or core persons such as supervisors, foreman or
“construction workers” having special skills that are not available in the “local
labor” market.

The request to secure an exemption for the use of non-local labor must be received from the
applicant on the exemption form provided by the IDA or the 3" party monitor and received in
advance of work commencing. The request will be reviewed by the 3¢ party monitor and
forwarded to the IDA, at which time the IDA’s Audit Committee shall have the authority to
approve or disapprove the exemption. The 3¢ party monitor shall report each authorized
exemption to the Board of Directors at its monthly meeting.

In addition, applicants receiving IDA benefits and Contractors on the project shall make every
reasonable effort to utilize vendors, material suppliers, subcontractors and professional services
from Orange County and the surrounding counties. Applicants and contractors shall be required
to keep records of those local vendors, material suppliers, contractors and professional services
‘whom they have solicited and with whom they have contracted with or awarded. This shall be
stored in a binder on site and shall be easily available for review by an authorized representative
of the IDA, such as the IDA's 3% party monitor. It shall include any documents for solicitation and
contracts. Itis the goal of the County of Orange and the IDA to promote the use of local veterans
on projects receiving IDA benefits. By partnering with local contractors, local contractor groups,
local trade unions and contractors awarded work on IDA projects, there are opportunities for
veterans to gain both short term and long term careers in the construction industry.

Labor Policy As Adopted 01-18-23
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Once approved for IDA benefits, all applicants will be required to provide to IDA staff the
following information:

1. Contactinformation for the applicant’s representative who will be responsible and
accountable for providing information about the bidding and awarding of
construction contracts relative to the applicant’s project;

2. Description of the nature of construction jobs created by the project, including in
as much detail as possible, the number, type and duration of construction
positions;

3. The names, contact information, certificate of authorization to do business in the

State of New York and copies of current Certificates of NYS Workers'
Compensation Insurance, NYS Disability Insurance, General Liability Insurance and
proof of current OSHA training certification from all contractors’ employees
performing work on the site; and

4. A Construction Completion Report listing the names and business locations of
prime contractors, subcontractors and vendors who have been engaged in the
construction phase of the project.

Al Orange County IDA projects are subject to local monitoring by the IDA and any 3 party
monitor. The applicant and/or the Construction Manager or General Contractor acting as agent
for the applicant on the project, shall keep a log book on site detailing the number of workers,
hours worked and counties and states in which they reside. Proof of residency or copy of drivers’
license shall be included in the log book, along with evidence of necessary OSHA certifications.
Reports will be on forms provided by the IDA or weekly payroll reports which contain the same
information as required on the IDA issued form. The applicant and contractors are subject to
periodic inspection or monitoring by the IDA or 3" party monitor.

The 3 party monitor shall issue a report to the IDA staff immediately when an applicant or
applicant’s contractor is not in compliance with this labor policy. IDA staff shall advise the Audit
Committee and/or IDA Board of non-compliance by email or at the next scheduled meeting. If a
violation of policy has occurred, IDA staff shall notify the applicant and contractor in writing of
non-compliance and give applicant a warning of violation and 72 hours in which to correct such
violation. Upon evidence of continued non-compliance or additional violations, the IDA and/or
its 3% party monitor shall notify the applicant that the project s in violation of the Orange County
IDA Labor Policy and is subject to IDA Board action which may result in the revocation,
termination and/or recapture of any or all benefits conferred by the IDA.

‘The IDA will use a third party firm or firms to monitor and audit compliance with this local
labor policy, the cost of which shall be paid for by the Company in advance of the audits
and held in a non-interest bearing escrow account until audits are complete.

The applicant of an IDA approved project shall be required to maintain a 4’ X 8" bulletin board on
the project site containing the following information:

Labor Policy As Adopted 01-18-23
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1. Contactinformation of the applicant;

2. summary of the IDA benefits received;

3. Contractors names and contact information on IDA provided form;
4. Copies of proof of exemption from labor policy;

5. Copies of any warnings or violations of policy;

6. Copyof the Executed Labor Policy.

The bulletin board shall be located in an area that is accessible to onsite workers and visitors,
‘which should be clear and legible at least 10 feet from said board.

‘The applicant has read the OCIDA Labor Policy and agrees to adhere to it without changes and
shall require its construction manager, general contractor and sub-contractors who are not
exempt to acknowledge the same. The Applicant understands and agrees that it is responsible
for all third-party auditing and monitoring costs.

‘Applicant Signature Signature of CM, GC or SC

Company Name Company Name

Print Name of above signer Print Name of above signer
Email/phone of Applicant Email/phone of CM/GC/SC
Date Date

Labor Policy As Adopted 01-18-23
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RECAPTURE POLICY
The Agency, at its sole discretion and on a case-by-case basis, may determine (but shall not be
required to do so unless otherwise required by all applicable law) with respect to a particular
project, that a project has failed to meet its intended goals and to require the applicant to comply
with the recapture by the Agency of the value of any or all exemptions from taxation granted with
respect to the project by virtue of the Agency's involvement. Events that the Agency may
determine will trigger recapture may include but are not limited to:

(i) Sale or closure of facility;

(ii) Significant employment reduction or failure to achieve employment projections;

(iii) Significant change in use in facility;

(iv) Significant change in business activities or project applicant or operator;

(v) Material non-compliance with or breach of terms of Agency transaction documents or of
zoning or land use laws or regulations or federal, state or local environmental laws or regulations;

(vi) Failure to comply with Agency and New York State reporting requirements.

If the Agency determines to provide for the recapture with respect to a particular project, the
Agency also shall determine the timing and percentage of recapture.
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